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FOREWORD

The Texas Veterans Commission Claims Representation and Counseling Directorate is pleased
to present you this 2008 Claims Representation and Counseling Manual.

The purpose of this manual is to provide state Veterans Counselors and Veterans County
Service Officers information that covers veterans benefits, rights, privileges and services over which
the Department of Veterans Affairs or the State of Texas has jurisdiction. The Commission is aware
that the success of its claims program depends upon the success of its Veterans Counselors and
Veterans County Service Officers. Their success, in turn, is dependent upon their knowledge and
understanding of the rights and benefits due the veteran and their family. This manual is designed to
assist our advocates in obtaining knowledge and understanding, and is to be used as a ready reference
only, in obtaining the solution to the many problems with which they are confronted.

The Claims Representation and Counseling Manual also contains agency procedures for
interviewing, appeals, special claims, helpful contacts and how to complete every VA form that
Veterans County Service Officers use routinely. This manual was prepared solely for convenient
reference purposes and does not have the effect of law. Although diligent effort has been made to
ensure its accuracy, any conflict between its contents or any regulation, the latter is, of course,
controlling. I encourage you to use this manual diligently.

The Texas Veterans Commission continues to improve communications among our Texas
family of Veterans Counselors and Veterans County Service Officers through the use of every state of
the art technology that is available. You have that commitment from the Texas Veterans Commission.
We are keeping you informed with up-to-date information via email or fax, as well as with our training
conferences. Providing you with the most recent information and changes will make you more
effective in your efforts to provide assistance to our Texas Veterans, their families and survivors.

The Texas Veterans Commission's Claims Representation and Counseling program garnered the
distinction as the most effective of the seven most populous states. We achieve this mark of excellence
through the coordinated effort of the Commission and the Veterans County Service Officers, coupled
with marketing and outreach services. Together we take great pride in Texas being the best of the best
advocates for veterans. Please remember TVC now has three programs; the other two being Veterans
Employment and Veterans Education. If you encounter a veteran needing either of those services,
please feel free to contact the appropriate office on behalf of the veteran as well as make the contact
information available to him/her.

Thank you for your dedication, compassion and continued commitment to serving our veterans
and their families in the great State of Texas.

James O. Richman
Director, Claims Representation & Counseling
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CHAPTER 1

INTERVIEWING

Initial Interview

The first contact and interview the Service Officer has with the veteran or dependent is of great
importance, both to the claimant and to our office. The Service Officer should, by his manner and
conversation, inspire friendliness, and by his familiarity with the rights and benefits to which the
veteran is entitled, he should gain the veteran's or dependent's confidence. He should discuss these
subjects in a straightforward, authoritative manner.

The Service Officer should be careful, however, to make no promises to obtain benefits, or otherwise
obligate his office in a manner that might cause embarrassment. This applies particularly to requests
made of the Service Officer to give information regarding Acts of Congress on which regulations have
not been issued. Be careful not to over estimate the benefits to be granted. Answer questions only in
general terms, pointing out that until regulations are issued by the administering agency, you cannot
give definite information. Complete and file applications for claimants regardless of you opinion in
the matter, leaving decisions to the Department of Veterans Affairs.

In the first interview, in order for the veteran to clearly understand the rights and benefits to which he
may be entitled, to insure his claim being correctly filed and all evidence necessary is of record, or is
available, the following is suggested:

Listen to the veteran's own "story" sympathetically. Advise the veteran of his rights and benefits, and
file the proper claim. Advise him to have his discharge recorded at his own courthouse. Inform him
as to his employment or re-employment rights, and his readjustment allowances. Advise him
regarding his insurance - how to make payments, how to convert, how to change his beneficiary, and
how to reinstate. Tell him of his opportunity for making loans, and of his hospitalization and dental
care privileges.

Veterans should be encouraged to safeguard dependency documents, such as marriage certificates,
divorce decrees, and birth certificates. Generally, VA does not require a copy of these documents
unless conflicting information has been submitted by the veteran.

When initiating a claim of any nature administered by Department of Veterans Affairs or where our
services are desired to follow up an initial claim, the Service Officer should secure VA Form 21-22.

Try to convince the veteran of your sincere interest in his behalf. Never allow yourself to look upon

the veteran as a mere "case number" - make each case a personal matter. Extend proper assistance to
all in the preparation and prosecution of claims, and always show the utmost courtesy.
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CHAPTER 2

GENERAL INFORMATION

Claims Service: Texas Veterans Commission

The Texas Veterans Commission has Veterans Assistance Counselors at each of the Department of
Veterans Affairs Regional Offices to assist in the handling of veterans’ claims with the Adjudication
Division and other divisions of the Department of Veterans Affairs handling the claim; and to advise
the veteran regarding any benefits to which he might be entitled and to assist the veteran with filing
any claim with the Department of Veterans Affairs Regional Offices, Central Office, Washington,
D.C., or Insurance Offices of Veterans Affairs.

Making of Claims

In making claims, the veteran should first contact a Veterans Counselor to obtain information
regarding his claim or hospitalization. If it is the veteran’s first contact, there will be no file on that
particular claimant in the Veteran Counselor’s office. It is, therefore, necessary and important that if
claimants (whether ex-servicemen or women, or their dependents) have received letters pertaining to
their claim from the Department of Veterans Affairs, from Congressmen, or from the Armed Services,
such letter should be shown to the Veterans Counselor.

Filling Out Forms

Filling out forms for the Federal Government is a procedure that requires painstaking care if all
questions are to be answered fully and correctly. Leave no question unanswered. If the correct
information cannot be given, state “Unknown” or other applicable words or phrases which will
indicate that the question has been considered. Where financial status (income), date of birth, marriage,
or divorce is stated incorrectly, or where the answer to one question cannot be reconciled with
another, the claim is usually delayed at the Department of Veterans Affairs pending correction or
clarification.

Documents for Evidence

Copies of marriage certificates and divorce records should be secured from the Clerk of the Court
where the marriage certificate was issued or the divorce was granted. Copies of public documents may
be obtained free of charge when they are to be used for DVA claim purposes. Birth certificates and
death certificates may be obtained from the State Department of Health, Bureau of Vital Statistics,
Austin, Texas, or from the County Clerk in each County. TVC Form 14 may be used in requesting
copies of public documents. These forms may be obtained from the headquarters office of the Texas
Veterans Commission. A veteran is also entitled (by state law) to a copy of his/her private physician
records for the purpose of evidence in a VA claim.
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CHAPTER 3

POWER OF ATTORNEY - VA FORM 21-22

Appointment of Service Organization as Claimant's Representative

A veteran or his dependent is entitled to the services of the Texas Veterans Commission and all Service
Officers of recognized organizations. These services may be obtained by the veteran or dependent
executing a VA Form 21-22, designating any recognized organization which has been given the
authority to represent veterans.

Recognized Organizations

Chapter 59 of Title 38, U.S.C., contains the requirements for recognition of organizations. Under that
Title, the American Red Cross, Disabled American Veterans, American Legion, United Spanish War
Veterans, Veterans of Foreign Wars, and other such organizations approved by the Secretary of the
Department of Veterans Affairs, may be recognized in the presentation of claims under the laws
administered by DVA when the proper officers thereof make application for recognition on the form
prescribed (21-22) and furnished by DVA, and as a part of such application, agree and certify that
neither the organization nor its representatives will charge or accept any fee or gratuity whatsoever for
service rendered a claimant.

Accredited Representative

Recognized organizations shall file with the Department of Veterans Affairs on the prescribed form
(21-22) furnished by the Department of Veterans Affairs the name of any person whom they desire
recognized as an accredited representative thereof. In recommending a person for recognition as a
representative, the organization, through its appropriate officer, shall certify to the following:

e That the designee is a citizen of the United States, of good character and reputation, is qualified
by ability and experience to present claims, and that he is a member in good standing, or a full-
time, paid employee of the organization.

e  Whether accredited to any other recognized organization, if so, the name or names thereof;

e That he is not employed in any civil or military department or agency of the United States,
and whether he was so employed within the past two years;

e If a veteran, the nature of his discharge or separation from active service.
DVA Policy in Extending Accreditation to Representatives

Generally, DVA accreditation will be extended only to those representatives located at Central Office,
District or Regional Offices, or centers having Regional Office activities. All correspondence,
contacts, etc., will be conducted with accredited representatives at Central Office, District or Regional
Offices, or centers having Regional Office activities. Such representatives will in turn make necessary
contact in connection with the presentation of the claim, subject to the governing rules and
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regulations. The accredited representative may, under certain conditions, furnish certain information
from the claimant's folder to the County Service Officer to enable the latter to give effective assistance
in developing the claim.

Executing Power of Attorney and the Authority Which it Gives

Before an organization may be recognized in an individual claim, the claimant must execute VA Form
21-22, naming a recognized organization as his representative, which gives authority to any accredited
representative of that organization to review his file. This power of attorney must be submitted to the
DVA office concerned to be filed in the claimant's folder. Thus, any accredited representative of that
organization may inspect the file upon the condition that the information contained therein will not
be disclosed to anyone unless the claimant further authorizes such disclosure.

The power of attorney must be signed by the claimant, or by the guardian, if any, or, in case of an
incompetent without guardian, by wife, parent, or other near relative (if interests are not adverse), or
Manager of hospital in which veteran is maintained. An organization which has filed a power of
attorney in the case of a veteran shall, in the event of death of the veteran, and if the organization so
desires, be recognized for a reasonable period thereafter to enable the new claimant or claimants to
execute a new power of attorney or to state that none is desired.

Upon receipt of the power of attorney, the organization named therein shall be recognized as the sole
agency for the presentation of the claim covered thereby, and no other organization, agent, or
attorney shall be recognized in the presentation of that claim or any phase thereof. The power of
attorney given by the claimant may be revoked by him at any time and a subsequent power of
attorney substituted, designating another organization, agent or attorney. A newly executed power of
attorney constitutes revocation of any existing power of attorney. Likewise, a power of attorney may
be revoked by the organization named therein.

Importance of Power of Attorney - Form 21-22

The Form 21-22 is very essential in the work of a Service Officer. If the claimant does not execute and
submit this form to the Department of Veterans Affairs designating one of the recognized
organizations as his representative, the Service Officer cannot represent the claimant before the
Department of Veterans Affairs. It is to the claimant's distinct advantage to designate a representative
who is trained and experienced in handling such claims to give personal attention to his claim.

DVA's Procedure for Processing Form 21-22

When a Form 21-22 is received by the Department of Veterans Affairs, the Administrative Division
will acknowledge its receipt by sending to the organization designated thereon, an acknowledgment of
receipt of the form.

If there is a prior Form 21-22 in the file, in favor of a different organization, the receipt of a new Form

21-22 automatically revokes the power of attorney granted the first organization, and notice of such
revocation will be furnished that organization.
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Changing Power of Attorney

The power of attorney given by a claimant may be revoked by him at any time. Submission of a new
Form 21-22, on which is designated a different organization, is an automatic revocation of the power
of attorney granted the first organization.

Power of Attorney for Insurance Purposes

VA Form 21-22, "Appointment of Service Organization as Claimant's Representative", contains the
following statement, found in the center of the page: "I hereby appoint the above-named service
organization as my representative to present my claim for benefits from the Department of Veterans
Affairs based on the service of the above-named veteran. 1 ratify all that the above-named
representative shall lawfully do or cause to be done based on this appointment.”

If a veteran has Government insurance in force, and becomes disabled, he may be eligible for disability
waiver of premiums. He may wish to file a claim for this benefit. He may also have in effect a Total
Disability Income Provision clause, which provides monthly disability insurance benefits when total
disability has existed for six months or more.

If an insured veteran makes application for disability waiver of premiums on his Government
insurance, he should also appoint a Service Organization to represent him in his insurance claim. The
VA Form 21-22 is used for this purpose. This same form is also used by a beneficiary when making
claim for insurance following the death of the insured veteran.

Under DVA Regulation, the accredited representatives of the various veterans organizations stationed
in the Department of Veterans Affairs Insurance Centers are permitted to review insurance folders and
records at their desks. Whenever a Service Officer writes to one of the accredited representatives
located in the DVA insurance offices in St. Paul, Minnesota, or Philadelphia, Pennsylvania, making an
inquiry concerning insurance status, it is necessary that one of the following items be furnished:

e A power of attorney (VA Form 21-22) for insurance purposes, or

e A copy of the power of attorney which is in the claims file, or

e A Form 119 from the DVA Contact Division certifying that the service organization holds a
valid power of attorney.

If one of the items mentioned above is furnished, the accredited representative will be permitted to
review the records and obtain the desired information.
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CHAPTER 4

DISABILITY COMPENSATION

Part 1

DEFINITION OF TERMS AND METHOD OF SERVICE-
CONNECTING DISABILITIES

Definition of Terms

COMPENSATION: The term "compensation" means a monthly payment made by the Department of
Veterans Affairs to a veteran because of service-connected disability, or to a widow, child, or parent of
a veteran because of the service-connected death of the veteran.

PENSION: The term "pension" means a monthly payment made by the V.A. to a veteran because of
service, age, or nonservice-connected disability, or to a widow or child of a veteran because of the
nonservice-connected death of the veteran.

SERVICE-CONNECTED: The term "service-connected" means, with respect to disability or death,
that such disability was incurred or aggravated, or that the death resulted from a disability incurred or
aggravated in line of duty in the active military, naval or air service.

NONSERVICE-CONNECTED: The term "nonservice-connected" means, with respect to disability or
death, that such disability was not incurred or aggravated, or that the death did not result from a

disability incurred or aggravated in line of duty in the active military, naval or air service.

DISCHARGE OR RELEASE: The term "discharge or release" includes discharge or retirement from
the active military naval or air service.

Service-Connected Disabilities

From the above definitions it is noted that a service-connected disability is one which was incurred or
aggravated in line of duty in the active military, naval, or air service. A disability may be either:

e service-connected by direct incurrence;
e service-connected by aggravation of a pre-existing disability; or

e service-connected by presumption for certain chronic and tropical diseases becoming manifest
to a degree of 10% or more with certain time limits following discharge.
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Service-connected by direct incurrence means that a disease, injury, wound, etc., was actually incurred
while the person was on active duty, or injuries were incurred while proceeding directly to or
returning directly from active duty training or inactive duty training during a period of war or service
rendered on or after January 1, 1947. Common examples of direct incurrence are conditions resulting
from wounds or injuries such as gunshot wounds, shrapnel wounds, accidents, and diseases leaving
residual disability. Service-connection by aggravation may be allowed in the case of a person who had
a condition prior to entering service which became worse (aggravated) as a result of such person's
active service. An example might be an old knee injury which was not found sufficiently disabling on
induction examination to cause the person's rejection, but which became worse as a result of the
person's active service.

For the purposes of determining entitlement to disability compensation, every veteran shall be deemed
to have been in good health when accepted for service, except as to defects or disorders noted at the
time of the examination, or where clear and unmistakable evidence demonstrates that the injury or
disease existed before acceptance and was not aggravated by such service.

Service-Connection by Presumption After Discharge

Title 38, Code of Federal Regulations, Subsection 3.307, provides for service-connection of certain
chronic and tropical diseases which become manifest to a degree of 10% or more within specified time
limits after discharge or separation from service. In order to receive benefits under this section, the
veteran must have served at least 90 days during wartime, or since December 31, 1946, and must have
received a discharge other than dishonorable. Service-connection will not be granted under this
section if there is affirmative evidence to the contrary; nor if there is evidence to establish that an
intercurrent injury or disease, which is the recognized cause of such chronic disease, has been suffered
between the date of discharge and the onset of the chronic disease; nor if the disability is due to the
person's willful misconduct.

Chronic and Tropical Diseases Which May Be Service- Connected Under the
presumptive Provisions of the Law

As stated above, service-connection of certain chronic and tropical diseases may be granted if they are
shown to exist to a degree of 10% or more within a specified time following the separation from
service. Service-connection under this provision is restricted to the diseases listed below. The disease
must have become manifest to a degree of 10% or more within one year from discharge or separation
in every case other than where exceptions are shown in parentheses.

e Anemia, primary

e Arteriosclerosis

e Arthritis

e Atrophy, progressive muscular
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e Brain hemorrhage
e Brain thrombosis

e Bronchiectasis

e Calculi of the kidney, bladder or gall bladder

Cardiovascular-renal disease, including hypertension
(This term applies to combination involvements of the type of arteriosclerosis, nephritis, and organic
heart disease, and since hypertension is an early symptom long preceding the development of those
diseases in their obvious forms, a disabling hypertension within the one-year period will be given the
same benefit of service-connection as any of the chronic diseases listed.)

e Cirrhosis of the liver

e Coccidioidomycosis

e Diabetes mellitus

o Encephalitis lethargica residuals

e Endocarditis
(This term is intended to cover all forms of valvular heart disease.)

¢ Endocrinopathies

o Epilepsies

e Hodgkin's disease

e Leprosy (presumptive period - years) (Hansen's Disease)
e Leukemia

e Lupus Erythemotosus, systemic

e Myasthenia Gravis

e  Myelitis

e Myocarditis

e Nephritis

e Other organic diseases of the nervous system

o Osteitis deformans (Paget's disease)
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e Osteomalacia

e Palsy, Bulbar

e DParalysis agitans

e DPsychoses
(Presumptive period is 1 year for compensation purposes; 2 years for purposes of
hospitalization and medical care.)

e DPurpura idiopathic, hemmorrahagic

e Raynaud's disease

e Sarcoidosis

e Scleroderma

e Sclerosis, amyotrophic lateral

e Sclerosis, Multiple (Presumptive period - 7 years)

e Syringomyelia

e Thromboangitis obliterans (Buerger's disease)

o Tuberculosis, active (Presumptive period - 3 years)

e Tumors, malignant, or of the brain (or spinal cord or peripheral nerves)

o Ulcers, peptic (gastric or duodenal)

The one, two, three, or seven-year presumptive period will begin on the day following separation
from active wartime service, or following peacetime service on or after January 1, 1947.

Presumptive service connection for tuberculous disease; wartime and service on or after January 1,

1947.
(2) Pulmonary tuberculosis.

(1) Evidence of activity on comparative study of X-ray films showing pulmonary tuberculosis
within the 3-year presumptive period will be taken as establishing service connection for active
pulmonary tuberculosis subsequently diagnosed by approved methods but service connection
and evaluation may be assigned only from the date of such diagnosis or other evidence of
clinical activity.
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(2) A notation of inactive tuberculosis of the reinfection type at induction or enlistment definitely
prevents the grant of service connection for active tuberculosis, regardless of the fact that it
was shown within the appropriate presumptive period.

(b) Pleurisy with effusion without obvious cause. Pleurisy with effusion with evidence of diagnostic
studies ruling out obvious nontuberculous causes will qualify as active tuberculosis. The requirements
for presumptive service connection will be the same as those for tuberculous pleurisy.

(c) Tuberculous pleurisy and endobronchial tuberculosis. Tuberculous pleurisy and endobronchial
tuberculosis fall within the category of pulmonary tuberculosis for the purpose of service connection
on a presumptive basis. Either will be held incurred in service when initially manifested within 36
months after the veteran's separation from service as determined under §3.307(2)(2).

(d) Military tuberculosis. Service connection for miliary tuberculosis involving the lungs is to be
determined in the same manner as for other active pulmonary tuberculosis.

Any veteran of World War II, the Korean conflict, the Vietnam era, or the Persian Gulf War who
developed an active psychosis:

e within two years after discharge or release from the active military, naval, or air service, and

o before July 26, 1949, in the case of a veteran of World War II, before February 1, 1957, in the
case of a veteran of the Korean conflict, before May 8, 1977, in the case of a Vietnam era veteran,
or before the end of the two-year period beginning on the last day of the Persian Gulf War, in the
case of a veteran of the Persian Gulf War, shall be deemed to have incurred such disability in the
active military, naval, or air service.

Service-connection will be granted for gastric or duodenal ulcer if proper diagnosis is within the
presumptive period following discharge. Evidence to establish service-connection for an ulcer should
include laboratory findings, including all available reports of gastrointestinal X-ray series.

The service-connection of tropical diseases under Section 312, Title 38, U.S. Code, is restricted to the
following;:

Amebiasis Loiasis Yaws

Blackwater fever Malaria Yellow fever
Cholera Onchoceriasis Resultant Disorder
Dracontiasis Oroya fever or Diseases originating
Dysentery Pinta because of therapy
Filariasis Plaque administered in connection
Leishmaniasis Schistosomiasis with such diseases,

(including Kala-azer) or as a
preventative thereof
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Diseases Associated with Exposure to Certain Herbicide Agents for Veterans Who
Served in the Republic of Vietnam During the Vietnam Era.

CHLORACNE: If manifested to a degree of 10 percent or more within one year after the last date
veteran performed active service in Vietnam.

ACUTE/SUBACUTE PERIPHERAL NEUROPATHY: The term acute and subacute peripheral
neuropathy means transient peripheral neuropathy that appears within weeks or months of exposure
to an herbicide agent and resolves within two years of the date of onset.

PORPHYRIA CUTANEA TARDA: If manifested to a degree of 10 percent or more within one year
after the last date veteran performed active service in Vietnam.

The following disabilities are subject to service connection if manifested to a degree of 10 percent any

time after Vietnam service.

NON-HODGKIN'S LYMPHOMA:
SOFT-TISSUE SARCOMA: (Except
mesothelioma)

DIABETES MELLITUS, TYPE 2:
HODGKIN’S DISEASE

CHRONIC LYMPHOCYTIC LEUKEMIA
MULTIPLE MYELOMA

PROSTATE CANCER

osteosarcoma,

chondrosarcoma, Kaposi's

RESPIRATORY CANCERS (cancer of the lung, bronchus, larynx, or trachea)

PRIMARY AL (AMYLOIDOSIS)

Service-Connection for Radiogenic Diseases for Veterans Exposed to Ionizing Radiation

under 38 CFR 3.311

LEUKEMIA: (Other than chronic lymphocytic leukemia).

Cancer of the Thyroid

Cancer of the Breast

Cancer of the Pharynx
Cancer of the Esophagus
Cancer of the Stomach
Cancer of the Small Intestine
Cancer of the Pancreas
Cancer of the Salivary Gland
Cancer of the Bone

Cancer of the Colon

Cancer of the Ovary

Kidney cancer

Posterior subcapsular cataracts
Parathyroid adenoma

Tumors of the brain/central nervous system
Any other cancer

Multiple Myelomas
Lymphomas (except Hodgkin's Disease)
Cancer of the Bile Ducts

Cancer of the Gall Bladder
Primary Liver Cancer (except if cirrhosis
or Hepatitis B is indicated)
Cancer of the Urinary Tract
Bronchiolo-alveolar carcinoma
Cancer of the Brain
Cancer of the Lung
Skin cancer
Urinary bladder cancer
Non-malignant thyroid nodular disease
Cancer of the rectum
Prostate cancer
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The presumptive period for radiogenic diseases manifested to a degree of 10 percent or more is
anytime after participation in the radiation-risk activity, with the exception of bone cancer, which is
30 years from the last date on which the veteran participated in a radiation risk activity. Posterior
subcapsular cataracts must become manifest 6 months or more after exposure. Some diseases specified
must become manifest 5 years or more after exposure.

Please refer to Title 38, Code of Federal Regulations, Subsections 3.309d to 3.311 for additional
requirements and for specific information concerning what constitutes a "radiation exposed veteran"
and the evidence necessary for a proper claim.

Compensation for certain disabilities due to undiagnosed illnesses and for Diseases
Associated with Exposure to Environmental Hazards while serving in the Persian Gulf
during the Gulf Wars

Diagnosed disabilities:

e Chronic fatigue syndrome

e Fibromyalgia

e Irritable bowel syndrome

e Amyotrophic Lateral Sclerosis (ALS or Lou Gehrig’s Disease)

Signs or symptoms which may be manifestations of undiagnosed illness or medically unexplained
chronic multi-symptom illness include, but are not limited to:

. Fatigue

. Signs or symptoms involving skin

. Headache

. Muscle pain

J Joint pain

. Neurologic signs and symptoms

. Neuropsychological signs or symptoms
. Signs or symptoms involving the respiratory system (upper or lower)
. Sleep disturbances

. Gastrointestinal signs or symptoms

. Cardiovascular signs or symptoms

. Abnormal weight loss

. Menstrual disorders.

The term Persian Gulf veteran means a veteran who served on active military, naval, or air service in
the Southwest Asia theater of operations during the Persian Gulf War. The Southwest Asia theater of
operations includes Iraq, Kuwait, Saudi Arabia, the neutral zone between Iraq and Saudi Arabia,
Bahrain, Qatar, the United Arab Emirates, Oman, the Gulf of Aden, the Gulf of Oman, the Persian
Gulf, the Arabian Sea, the Red Sea, and the airspace above these locations.

The "Gulf War" began on August 2, 1990. Since an end of the conflict has not been declared by
Congress, everyone who has service in the Southwest Asia theater since August 2, 1990 may qualify.
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Please refer to Title 38, Code of Federal Regulations, Sub-section 3.317 for requirements and for
specific information

Evidence for Presumptive Service-Connection

The general provision pertaining to evidence, apply in all cases where presumptive service-connection
is for consideration. In obtaining medical evidence to prove the service origin of a disease, it is not as
important to furnish the diagnosis made by the physician as it is to state each and every symptom,
both subjective and objective, with which the veteran was afflicted. "Subjective symptoms" are those
of which the patient is aware but which may not be apparent to the physician. Pain is a subjective
symptom. "Objective symptoms" are those which may be found or verified by the physician. The
Department of Veterans Affairs will require a complete statement showing the tests made, if any, and
the signs and symptoms which may support a diagnosis, as well as the corresponding dates thereof.
Lay evidence should describe the material and relevant facts as to the veteran's disability observed by
the person making the statement.

Effective Dates of Evaluations and Awards

Where service-connection is granted under the presumptive provisions of the law and regulations, the
effective date of evaluation of disability will be in accordance with the facts as explained in basic
eligibility requirements in this chapter. However, in no event will the effective date of evaluation be
prior to the effective date of the legislation under which service-connection is allowed. The effective
dates of awards of compensation will coincide with the effective dates of evaluations of disability,
provided that no award of compensation for active or inactive tuberculosis will be in order for any
period prior to the date of diagnosis of the active disease by approved methods, including physical
examination.

Service-Connection for Prisoners of War

Public Law 97-37, approved August 14, 1981, provides that veterans who were prisoners of war for 30
days or longer may be given special consideration for service-connection of certain disabilities. This
law also amended the definition of the term "former prisoners of war" to include persons who, during
active service during a period other than wartime, are held under circumstances that are comparable to
internment during wartime. An example of such peacetime internment would be when the crew
members of the U.S.S. Pueblo were held by the North Korean government. Another would be the
military personnel who were held captive by the Iranian government for more than one year.

Previous laws authorized DVA to grant service-connection for certain disabilities when held in
prisoner of war status for six months or longer. This provision has been reduced to POW status for 30
days or longer, and pertains specifically to disabilities incurred as a result of malnutrition, such as
avitaminosis; beriberi (including beriberi heart disease); chronic dysentery; helminthiasis; optic
atrophy associated with amalnutrition; pellagra, and other conditions related to nutritional deficiency;
peptic ulcer disease; peripheral neuropathy except where directly related to infectious cases.

Public Law 97-37, effective October 1, 1981, provides service-connection for former prisoners of war
held captive 30 days or more for psychosis and any of the anxiety states, including post-traumatic
stress neurosis. The term "anxiety states" or "anxiety neurosis" refers in the law to disabilities which
are listed in the book "Diagnostic and Statistical Manual of Mental Disorders," published by the
American Psychiatric Association. The law provides that if subsequent editions of that manual
changes the category headings for these particular type of disabilities, then DVA ratings will be based
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on the new definitions. This new law will grant a presumption for service-connected benefits for most
mental conditions attributable to former POWSs who were interned for 30 days or longer, unless
evidence plainly indicates the disabilities were caused by other traumatic experiences that occurred
since release from military service.

Public Law 99-576, effective October 18, 1986, authorizes DVA to award service-connection for two
additional disabilities for veterans who were prisoners of war for 30 days or longer. These two
disabilities are post-traumatic osteoarthritis and organic residuals of frostbite. The organic residuals of
frostbite may be service-connected if the veteran was interned in climatic conditions consistent with
the occurrence of frostbite.

The presumption of association is made for seven conditions regardless of the length of captivity:

e Psychosis

e Dysthymic disorder, or depressive neurosis
e Post-traumatic osteoarthritis

e Any of the Anxiety States

e Cold Injury

e Stroke and complications

e Heart Disease and complications

If a former POW was interned for 30 days or more, the following additional diseases are presumed to
be service-connected:

e Avitaminosis

e Chronic Dysentery

¢ Helminthiasis

Malnutrition, including associated Optic Atrophy deficiency

Peptic Ulcer Disease

Beriberi

Cirrhosis of the Liver

o Irritable Bowel Syndrome

o Pellagra and any other nutritional deficiency

e DPeripheral Neuropathy, except where directly related to infectious causes
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CHAPTER 4

DISABILITY COMPENSATION

Part 2

COMPENSATION TO VETERANS FOR SERVICE-CONNECTED
DISABILITIES

Compensation for Service-Connected Disability

Compensation is defined by statute as that monetary benefit paid by the U.S. Department of Veterans
Affairs to veterans because of disability resulting from diseases or injuries incurred in or aggravated by
active military, naval or air service. Compensation under 38 USC 1151 may also be awarded in certain
cases where disability results from training, hospitalization, medical or surgical treatment, physical
examination, or vocational rehabilitation. A person receiving military retirement pay who is eligible
for compensation may receive such compensation by filing waiver of his retirement pay, which is
included on the VA Form 21-526, Veteran's Application for Compensation or Pension.

Who May Be Entitled

Generally speaking, any person not dishonorably discharged from a period of active service, who is
suffering from a service-incurred or aggravated disability, may be entitled to compensation. Included
are officers and enlisted who served in the Regular Army, Navy, Air Force, Marine Corps, and Coast
Guard; inducted under the Selective Service System; officers, warrant officers, and enlisted service
members of the Army of the United States called or ordered into active service for extended military
service in excess of thirty days; officers, warrant officers and enlisted service members of the National
Guard called or ordered into active service of the United States; reserve officers, warrant officers, and
enlisted service members of the Army, Navy, Air Force, Marine Corps, or Coast Guard, called by the
Federal government for active service in excess of thirty days; commissioned officers of the Public
Health Service and members of the coast and Geodetic Survey, under certain conditions; cadets and
midshipmen of the military and naval academies; persons rendered disabled after having been
provisionally accepted for service but prior to their final acceptance or rejection; commissioned
officers in the National Oceanic and Atmospheric Administration; former members of Women's Air
Force Service Pilots (WASPS) who served during World War II, and former members of any other
similarly situated group which rendered service to the Armed Forces of the United States.

Basic FEligibility Requirements
The basic compensation requirements for veterans are:

e Validity of enlistment must be shown before entitlement to compensation may be established.
Generally, an enlistment is considered to be valid except in those instances where the
enlistment was accepted by the service department based upon a fraudulent statement of the
person entering service. The fact that a person received an other than honorable discharge
does not necessarily invalidate his enlistment. If a veteran has two periods of service, one of
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which was entirely valid and the other was determined to have been based on an invalid
enlistment, the period of service wherein the invalid enlistment occurred would not
necessarily have any effect upon entitlement to compensation where such entitlement is
shown based upon the valid period of service.

e Disability must have been directly or presumptively incurred in active wartime service or
active service on or after January 1, 1947, or there must have been aggravation of a pre-existing
disability. In other words, "service-connection" of the disability must be established. Whereas,
service-connection connotes many factors, generally and fundamentally it means establishment
(to the satisfaction of VA) of the incurrence of injury or disease or aggravation of a pre-
existing injury or disease resulting in disability coincidentally with the period of active
military or naval service. This is done by the presentation to VA of affirmative facts showing
the inception or aggravation of an injury or disease during active service or through the
operation of statutory or regulatory presumptions. When, after VA has carefully considered
all available information, a reasonable doubt arises regarding service-connection, such doubt
will be resolved in favor of the veteran. Particular consideration is accorded combat duty and
other hardships of service.

¢ Disability must have been incurred in line of duty, and must not be due to willful misconduct.
For the purposes of establishing entitlement to disability compensation, the Department of
Veterans Affairs' regulations provide that the residuals of venereal disease are not to be
considered the result of willful misconduct. Consideration of service-connection for residuals
of venereal disease as having been incurred in service requires that the initial infection must
have occurred during active military service. Increase in military service of manifestations of
venereal disease will usually be held due to natural progress, unless the facts of record indicate
the increase was precipitated by trauma or by the conditions of the veteran's service, in which
event service-connection may be established by way of aggravation. Medical principles
pertaining to the incubation period and its relation to the course of the disease will be
considered when time of incurrence of venereal disease prior to or after entry into service is at
issue. In the issue of service-connection, the question of whether the veteran or serviceman
complied with service regulations and directives for reporting the disease and undergoing
treatment became immaterial effective November 14, 1972.

Pursuant to Sec.. 105, Title 38, U.S. Code, every disease or injury incurred without willful misconduct
on the part of the service person while in confinement under sentence of a court-martial or a civil
court, will be deemed by VA to have been incurred in line of duty unless disability was the result of a
material interference with performance of military duty or unless the court-martial sentence involved
an unremitted dishonorable discharge, or in the case of officers, separation under similar conditions, or
the sentence of the civil court involved conviction of a felony, as defined by the laws of the
jurisdiction where the person was convicted.

In cases where a determination is required as to whether disability was incurred while "avoiding duty
by absenting himself without leave materially interfering with the performance of military duties," VA
must give consideration to the evidence, including the report of the service department, as to the fact
and extent or the interference with performance of duty. Generally, it is to be concluded that material
interference does not result from brief absence for a period during which no specific duty assignment
was made or would have been made if the person had not been absent without leave, unless a specific
duty assignment was avoided by absence without leave.

e Separation from service must have been under other than dishonorable conditions.
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e Application for compensation must be made on the prescribed form, VA Form 21-526,
"Veteran's Application for Compensation or Pension." As indicated by the title, VA Form
21-526 may be used in claiming either compensation or pension, or for claiming both benefits
simultaneously. If a veteran is claiming compensation, and is not alleging total disability
because of un-employability, then he does not need to complete that portion of the form
pertaining to employment and income. If he is claiming pension only, then he will not be
required to provide information relative to treatment during service, but he will have to
provide information on his income and net worth. A serviceman or woman may apply for
compensation at the time he or she is being processed for release from active duty.

The veteran may also file a claim electronically using the VA’s VONAPP, or VA Online Application,

found at www.va.gov.
Effective Dates of Award

If claim has been filed within one year following date of discharge, the effective date of an award of
compensation will be:

e The first day of the month following the date of which entitlement is established, which is
generally the day following discharge or release from service.

If claim was not filed within the one year period following date of discharge, the effective date of an
award of compensation will be:

e The first day of the month following the date on which entitlement is established.
Rates of Compensation
The basic rates of compensation are paid for service-connected disabilities ranging in degree from 10%
to 100%, in multiples of ten. In addition to the basic rates, extra allowances are paid for dependents
when the veteran's disability is rated at 30% or more. The rates of compensation and the additional
allowances for dependents will vary.

Effects of Imprisonment on Receipt of Compensation

Effective sixty-one days after imprisonment compensation payments to persons convicted of a felony
will be reduced as follows:

o In the case of an incarcerated veteran with a service-connected disability rating of 20 percent or
more the rate payable will be the 10 percent rate.

e In the case of an incarcerated veteran with a service-connected disability rated less than 20
percent or an incarcerated surviving spouse, parent or child, the reduced payment will be one-

half of the rate payable for a 10 percent disability.

e The reduction is not applicable to any period which the person is participating in a work-
release program or is residing in a halfway house.
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e Compensation withheld may be apportioned among eligible dependents or survivors. No
apportionment may be made to any person who is incarcerated for conviction of a felony.

e Payment of reduced compensation applies to persons incarcerated for conviction of a felony
committed after October 7, 1980, and to persons who, while incarcerated for a felony
conviction, are awarded compensation, DIC or death compensation on or after October 7,
1980.

e A total rating (100%) based on individual un-employability may not be assigned during any
period in which the veteran is incarcerated for conviction of a felony.

Favored Tax Status

Compensation payments are not subject to income tax. The ability of a veteran to hold employment
and produce income generally does not adversely affect entitlement to compensation, other than
concerning the question of un-employability.

Other Benefits Used on Entitlement to Compensation

The veteran with a service-connected disability requiring treatment may, upon proper application,
obtain the needed treatment on an outpatient basis from a local, "home-town", physician at
government expense. If his disability would warrant their use, he may obtain, at government expense,
certain orthopedic or prosthetic appliances. He may receive a course of vocational rehabilitation. He
is given a priority for admission to VA hospital. At his death, his dependents may receive certain
benefits, even though his death was not necessarily due to his service-connected disability. These and
other benefits to which veterans with compensable service-connected disabilities are entitled, will be
discussed in the chapters to follow. They are mentioned now to emphasize once again the importance
of compensation as a veteran's benefit.

Change of Address: Forwarding of Government Checks

Any VA payee receiving monthly benefit checks who changes his mailing address should immediately
notify VA on Form 572, "Request for Change of Address". Such payee should also file with his Post
Office a regular change of address notice so that any checks addressed to the old address may be
forwarded to the new address. If a veteran's new address is served by a different VA Regional Office,
and if he desires his records transferred to the new Regional Office, specific request for such transfer
should be made on Form 572. (NOTE: Request for change of address on insurance records should be
made on VA Form 29-889).

Concurrent Retirement and Disability Payments

Concurrent Retirement and Disability Payments (CRDP) restores retired pay on a graduated
10-year schedule for retirees with a 50 to 90 percent VA-rated disability. Concurrent retirement
payments
increase 10 percent per year through 2013. Veterans rated 100% disabled by VA are entitled to full
CRDP
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without being phased in. Veterans receiving benefits at the 100% rate due to individual un-
employability are
entitled to full CRDP in 2009.

To qualify, veterans must also meet all three of the following criteria:

e Have 20 or more years on active duty, or a reservist age 60 or older with 20 or more credible
years.

e Bein a retired status.

e Be receiving retired pay (must be offset by VA payments).

Retirees do not need to apply for this benefit. Payment is coordinated between VA and the
Department of
Defense (DOD).

Combat-Related Special Compensation

Combat-Related Special Compensation (CRSC) provides tax-free monthly payments to eligible retired
veterans with combat-related injuries. With CRSC, veterans can receive both their full military
retirement pay and their VA disability compensation, if the injury is combat-related.

Retired veterans with combat-related injuries must meet all of the following criteria to apply for
CRSC:

e Active, Reserve, or medically retired with 20 years of creditable service.
e Receiving military retired pay.

e Have a 10% or greater VA-rated injury.

e Military retired pay is reduced by VA disability payments (VA Waiver).

In addition, veterans must be able to provide documentary evidence that their injuries were a result of
one of the following;

e Training that simulates war (e.g., exercise, field training)

e Hazardous duty (e.g., flight, diving, parachute duty)

e An instrumentality of war (e.g. combat vehicles, weapons, Agent Orange)
e Armed conflict (e.g. gunshot wounds, Purple Heart)

For information, visit http://www.dod.mil/prhome/mppcrsc.html, or call the toll free phone number
for the veteran's branch of service: (Army) 1-866-281-3254; (Air Force) 1-800-616-3775; (Navy) 1-877-
366-2772. The Army has its own Web site at https://www.hrc.army.mil/site/crsc/index.html and
email at crsc.info@us.army.mil.
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CHAPTER 4

DISABILITY COMPENSATION

Part 3

SPECIAL RATES OF COMPENSATION PAYABLE FOR CERTAIN
CONDITIONS NOT COVERED BY THE BASIC COMPENSATION

Purpose and Scope of the Law

Rates of compensation for certain conditions cannot be adequately covered by the basic 10% to 100%
evaluations generally paid. Rates for these special cases are provided for by Title 38, U.S. Code,
Section 314, subsections (k) through (s). These special rates are commonly referred to as "statutory
awards." The maximum rate of compensation payable in any one case is also set forth in these sections
of the law.

Definitions and General Provisions for Administering Benefits under Subsections (k)
through (p)

e Anatomical loss is defined as the surgical removal or loss through trauma (injury) to the
particular part of the body.

e Loss of use of a hand or a foot is held to exist when no effective function remains other than
which would be equally well served by an amputation stump.

e Loss of use of an eye, or blindness, having only light perception, is held to exist when there is
inability to recognize test letters at one foot and objects, hand movements, or counting fingers
cannot be accomplished at three feet.

e "Permanently bedridden" means that the veteran is suffering from a condition which requires
him to remain in bed.

o Helplessness may be defined as the inability of a person to perform the ordinary functions of
daily existence without assistance.

Special Compensation Provided by Subsection (k)

If the veteran, as a result of service-connected disability, has suffered the anatomical loss or loss of use
of one or more creative organs (to include breast(s) for female veterans), or one foot, or one hand, or
both buttocks, or blindness of one eye, or has suffered complete organic aphonia with constant
inability to communicate by speech, or deafness of both ears, the rate of compensation will be
increased per month for each such loss or loss of use, independent of any other compensation being
paid. The increased rate is prescribed by law and has a maximum allowable amount.
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Special Compensation Provided by Subsection (1) through (o)

It is acknowledged that certain service-incurred disabilities cannot be adequately compensated by the
assignment of the basic 100% rate and the above cited subsections provide special rates for these
conditions. It should be remembered that these special rates are paid in lieu of the basic 100% rate.
The rate provided by subsection (0) is the maximum rate which cannot be exceeded in any one case.
However, allowances for dependents are payable in addition to the rates provided in subsections (1)
through (t). The special conditions which meet the requirements for these special rates are as follows:

(I) If the veteran, as the result of a service-connected disability, has suffered the anatomical loss, or
loss of use of both hands, or both feet, or one hand and one foot, or is blind in both eyes with
20/200 visual acuity or less, or is permanently bedridden, or is so helpless as to be in need of
regular aid and attendance, the monthly compensation shall be the current rate as set by law.

(m) If the veteran, as the result of a service-connected disability, has suffered the anatomical loss or
loss of use of two extremities at a level, or with complications, preventing natural elbow or knee
action with prosthesis in place, or has suffered blindness in both eyes having only light perception,
or has suffered blindness in both eyes rendering him so helpless as to be in need of regular aid and
attendance, the monthly compensation shall be the current rate as set by law.

(n) If the veteran, as the result of a service-connected disability, has suffered the anatomical loss of
two extremities so near the shoulder or hip as to prevent the use of a prosthetic appliance, or has
suffered the anatomical loss of both eyes, the monthly compensation shall be the current rate as set
by law.

(0) If the veteran, as the result of a service-connected disability, has suffered disabilities which
would entitle him to two or more of the rates provided in one or more of the subsections (l)
through (n), no condition being considered twice in the determination or has suffered total
deafness in combination with total blindness with 5/200 visual acuity or less, the monthly
compensation shall be the current rate as set by law.

The veteran qualifies for the increased rate if he has suffered any two of the conditions listed in
subsections (1) through (n), no condition being considered twice. For example, if he has suffered loss
or loss of use of both hands and both feet he qualifies for the increased rate; however, if he has suffered
loss of both hands and such loss has rendered him so helpless as to be in need of regular aid and
attendance he would not qualify for the increased rate since the loss of both hands would be
considered twice in the determination.

Special Compensation Provided by Subsection (p)

Realizing that there might be still other disabilities or combinations of disabilities not covered by
subsections (l) through (n), the Congress added subsection (p) providing as follows:

(p) (1) If disabilities exceed the requirements of any of the rates prescribed, the Administrator of
Veterans Affairs may authorize the next higher rate or an intermediate rate, as prescribed by current
law
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(2) Blindness in both eyes (with 5/200 visual acuity or less) together with:

(a) Bilateral deafness rated at 40 percent or more disabling, and where the impairment of either
or both ears is service-connected, the next higher rate is payable, as prescribed by current
law, or;

(b) Service-connected total deafness of one ear the next intermediate rate is payable, but in no
event to exceed the maximum rate as prescribed by law.

Subsection (p) of Title 38, United States Code, Veterans Benefits, is provided to enable the Department
of Veterans Affairs to pay the appropriate monthly amount of disability compensation in each service-
connected case.

This particular subsection is designed to allow the Department of Veterans Affairs to combine several
different disabilities together, thus entitling a veteran to a much larger payment of compensation than
would ever be payable under the regular 100% rating. As an example, when a veteran has suffered the
loss or loss of use of one hand or one foot, along with the loss or loss of use of another extremity so
near the shoulder or hip as to prevent the use of any prosthetic appliance, he is considered to be totally
disabled. Through the application of the law and subsection (p) of Title 38, U.S. Code, the VA can
authorize compensation payments which will be considerably more than would the regular 100% rate.

Current laws state that when the requirements for any of the rates provided in subsections (l) through
(n) or for any of the intermediate rates are met, and there is additional disability independently ratable
at 50% or more, the compensation will be increased to the next higher rate. Likewise, when the
requirements for any of the rates provided in subsections (l) through (n) or for any intermediate rates
are met, and there is additional disability independently ratable at 100%, the compensation will be
increased to the next higher rate.

The application of subsection (p) to the service-connected veteran who has suffered severe disabilities
will in every case mean a monthly payment of a larger amount than would ever be paid under the
regular 100% rate. When a veteran has such severe disabilities which are service-connected, and in
most cases render him unemployable, he should be compensated at a rate which will enable him to
care for himself and any dependents he might have.

Special Compensation Provided by Subsection (q)

A veteran who, prior to August 19, 1968, was rated as having arrested tuberculosis which was service-
connected, is entitled to a statutory payment of $67 per month. This award is not payable in
combination with any other VA payment, as the law merely states that such a veteran shall not be
paid less than $67 per month. Public Law 90-493, approved August 19, 1968, repealed the provisions
for any new awards for arrested tuberculosis. Those persons who were entitled to such an award on
that date were allowed to continue receiving it, but no new awards can be made.

Aid and Attendance Allowance - Subsection (r)
If a veteran is entitled to compensation under (o), or to the maximum rate under (p), and is in need of

regular aid and attendance, he shall receive a special monthly allowance in addition to the (o) or (p)
rate.
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e If such veteran in need of aid and attendance is also in need of a higher level of care by a
qualified health care specialist, and such care would be sufficient for the veteran to remain at
home, he shall receive a higher special amount.

Special Compensation Provided by Subsection (s)

If a veteran has a service-connected disability rated as total, and has additional service-connected
disability or disabilities independently ratable at 60% or more, or by reason of his service-connected
disabilities, is permanently housebound, then the veteran is entitled to additional compensation. The
purposes of this subsection, the requirement of "permanently housebound" will be met when the
veteran is substantially confined to his house, or his ward or clinical area (if institutionalized), or to the
immediate premises, due to service-connected disabilities which are expected to remain throughout his
lifetime.

Annual Clothing Allowance for Certain Veterans

Public Law 92-328, effective August 1, 1972, authorized by VA to pay an annual clothing allowance to
service-connected veterans who must use artificial limbs, crutches, braces, etc. This allowance is paid
automatically to those whose eligibility has been established, and checks are mailed on or about
August 1 of each year. If a veteran, because of his service-connected disabilities, feels that he is eligible,
a letter over his signature to the VA Medical Center, Prosthetics Department will service as a claim. If
a veteran is an amputee, he should be entitled to the clothing allowance. The annual payment can also
be made to veterans who must use ileostomy or colostomy devices or for veterans who use creams for
service connected skin conditions that may stain clothing.

Aid and Attendance Allowance for Spouse of Veteran

Public Law 94-433, effective October 1, 1976, provided for an aid and attendance allowance to be paid
to certain veterans when their spouses are shown to be in need of the regular aid and attendance of
another person. The aid and attendance allowance is available to the veteran who is rated 30% or
more by the VA because of service-connected disabilities.

Entitlement to the aid and attendance allowance for a spouse will be established in the same manner as
for veterans themselves, and for widows and dependent parents. If the spouse is a patient in an
established nursing home, entitlement to the allowance may be determined by the VA upon receipt of
a statement from the administrator. If the spouse is not in a nursing home, then the VA requires a
medical statement signed by a practicing physician, showing sufficient disabilities to justify aid and
attendance. The compensation rate indicates the amounts per month, depending upon the veteran's
disability rating.

Current rate schedules for all above additional rates are available at www.va.gov.
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CHAPTER 4

DISABILITY COMPENSATION

Part 4

BENEFITS UNDER 38 U.S.C. 1151(A) FOR ADDITIONAL DISABILITY
OR DEATH DUE TO HOSPITAL CARE, MEDICAL OR SURGICAL
TREATMENT, EXAMINATION, TRAINING AND REHABILITATION
SERVICES, OR COMPENSATED WORK THERAPY PROGRAM

General

With respect to claims alleging disability or death due to compensated work therapy, this section
applies to claims that were pending before VA on November 1, 2000, or that were received by VA
after that date. The effective date of benefits shall not be earlier than November 1, 2000. To determine
whether a veteran has an additional disability, VA compares the veteran's condition immediately
before the beginning of the hospital care, medical or surgical treatment, examination, training and
rehabilitation services, or compensated work therapy (CWT) program upon which the claim is based
to the veteran's condition after such care, treatment, examination, services, or program has stopped.
VA considers each involved body part or system separately.

Claims based on additional disability or death due to hospital care, medical or surgical treatment, or
examination must meet the causation requirements. Claims based on additional disability or death due
to training and rehabilitation services or compensated work therapy program must also meet the
causation requirements. To establish causation, the evidence must show that the hospital care, medical
or surgical treatment, or examination resulted in the veteran's additional disability or death. Merely
showing that a veteran received care, treatment, or examination and that the veteran has an additional
disability or died does not establish cause. Hospital care, medical or surgical treatment, or examination
cannot cause the continuance or natural progress of a disease or injury for which the care, treatment,
or examination was furnished unless VA's failure to timely diagnose and properly treat the disease or
injury proximately caused the continuance or natural progress. The provision of training and
rehabilitation services or CW'T program cannot cause the continuance or natural progress of a disease
or injury for which the services were provided. Additional disability or death caused by a veteran's
failure to follow properly given medical instructions is not caused by hospital care, medical or surgical
treatment, or examination. The proximate cause of disability or death is the action or event that
directly caused the disability or death, as distinguished from a remote contributing cause.

To establish that carelessness, negligence, lack of proper skill, error in judgment, or similar instance of
fault on VA's part in furnishing hospital care, medical or surgical treatment, or examination
proximately caused a veteran's additional disability or death, it must be shown that the hospital care,
medical or surgical treatment, or examination caused the veteran's additional disability or death; and

e VA failed to exercise the degree of care that would be expected of a reasonable health care
provider; or

e VA furnished the hospital care, medical or surgical treatment, or examination without the
veteran's or, in appropriate cases, the veteran's representative's informed consent.
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Whether the proximate cause of a veteran's additional disability or death was an event not reasonably
foreseeable is in each claim to be determined based on what a reasonable health care provider would
have foreseen. The event need not be completely unforeseeable or unimaginable but must be one that
a reasonable health care provider would not have considered to be an ordinary risk of the treatment
provided. In determining whether an event was reasonably foreseeable, VA will consider whether the
risk of that event was the type of risk that a reasonable health care provider would have disclosed in
connection with the informed consent procedures. To establish that the provision of training and
rehabilitation services or a CW'T program proximately caused a veteran's additional disability or
death, it must be shown that the veteran's participation in an essential activity or function of the
training, services, or CWT program provided or authorized by VA proximately caused the disability
or death. The veteran must have been participating in such training, services, or CWT program
provided or authorized by VA as part of an approved rehabilitation program under 38 U.S.C. chapter
31 or as part of a CWT program under 38 U.S.C. 1718. It need not be shown that VA approved that
specific activity or function, as long as the activity or function is generally accepted as being a
necessary component of the training, services, or CW'T program that VA provided or authorized.

Application

A properly completed and executed Form 21-526, "Application for Compensation," or any
communication from or action by a claimant or his duly authorized representative which clearly
indicates an intent to apply for the foregoing benefits, when received by the Department of Veterans
Affairs will be considered an application for compensation for injury resulting from vocational
rehabilitation, hospitalization, medical or surgical treatment, or examination. The claim should be
phrased as follows, “This is a claim for compensation under 38 USC 1151 for ...”. The disability as well
as the date and place of the event should be specified. The veteran may also file a malpractice (tort)
claim for monetary damages, usually in lieu of VA compensation. This type of claim is filed directly
with the VA Medical Center.
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CHAPTER 4

DISABILITY COMPENSATION

Part 5

GULF WAR ON TERRORISM (GWOT), OPERATION ENDURING
FREEDOM (OEF)/OPERATION IRAQI FREEDOM (OIF) CLAIMS

“There is no higher priority for any VA employee, whether serving in the field or in Headquarters,
than ensuring that we are timely meeting the needs of those seriously injured in OIF/OEF. Our
success requires the full attention of every employee and vigilant oversight by our leaders and OIF
coordinators throughout the organization. In addition to the seriously injured OIF/OEF veterans,
VA will provide priority processing of all OIF/OEEF veterans’ disability claims.”

Admiral Daniel L. Cooper
Under Secretary of Veterans Affairs for Benefits

The above statement has been implemented and made policy at all VA Regional Offices throughout
this great country of ours. It is our responsibility as Veterans Service Officers to ensure that the VA
follows the above requirements and our OIF/OEF Veterans are not forgotten.

Compensation Claims Procedures

The Philadelphia Regional Office and Insurance Center will perform centralized processing for
Dependency and Indemnity Compensation (DIC) claims and local Regional Offices will provide the
required outreach services for surviving spouses and dependents. The goal of the VA is to have the
benefits awarded within 48 hours from the time of receipt of the claim.

All other claims, the VA’s goal is to have benefits paid to the veteran within 30 days from the date of
claim (if the service member has been discharged from the military). Service members may receive
medical treatment at a VA Department of Defense medical facility for several months before actual
separation from military service. No claim can be completed until the member is separated from the
service. If the claim is within one year of separation than the effective date of the claim will be the day
following the date of separation.

We as Service Officers must ensure that we inform the VA in writing that the case is OEF/OIF and
should be treated and marked accordingly as such. It is always the responsibility for the VA to attempt
to obtain the members Service Treatment Records, but if the member has a copy, make another copy
to send with the claim to save the veteran time in development that the VA would have to do to
process their claim.

Service-Connected Disability Compensation Program
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VBA'’s computer systems do not contain any data that would allow us to attribute veterans’ disabilities
to a specific period of service or deployment. We are therefore only able to identify GWO'T veterans
who filed disability compensation claim at some point either prior to or following their GWOT
deployment. We are not able to identify which of these veterans filed a claim for disabilities incurred
during their actual overseas GWO'T deployment.

Many veterans file disability compensation claims for more than one condition. Disabilities are
evaluated according to VA regulations, and the extent of the disability is expressed as a percentage
from zero to 100 percent disabling, in increments of 10 percent. Veterans with more than one service-
connected disability receive a combined disability rating.

The most frequent Service-Connected disabilities for GWOT Veterans (Both Active Duty and
Reserve/Guard):

e Tinnitus

e Lumbosacral or cervical strain

e Defective Hearing

e Post Traumatic Stress Disorder

¢ Limit Motion of the Ankle

¢ Limited motion of the leg

o Degenerative arthritis of the spine

e Arthritis, due to trauma, substantiated by x-ray findings

OEF/OIF Points of Contact

Waco Regional Office

OEF/OIF Manager, Tom Morley, 254-299-9002

OEF/OIF Coordinator/ Case Manager, Lloyd Coffman, 254-299-9008
Assistant OEF/OIF Coordinator, Ralph Calhoon, 254-299-9101

Outreach Coordinator, Reginald Palmer, 254-299-9700

Joint Services Research Center Coordinator, Jeanette Robnett, 254-299-9115
Casualty Assistance Officer (CAO), Richard Nance, Primary, 254-299-9787
VR&E OEF/OIF Case Coordinator, Daniela Kendall, 254-299-9823

VR&E OEF/OIF Alternate Case Coordinator, Anthony Wood, 254-299-9828

Houston Regional Office

Larry Meador, 713-383-2460, OEF/OIF Manager

Quinton Marshal, 713-383-2394, VSR OEF/OIF Coordinator

Darlene Cooper, 210-699-5037, VSR OEF/OIF Coordinator in San Antonio
Lisa Haggerty (Alt.), 210-699-5040, VRS in San Antonio

Allen Culver (Alt.), 713-383-2399, VSR in Houston

A list of all OEF/OIF Managers, OEF/OIF Coordinators, and Alternate Coordinators is posted on
the Office of Field Operations (OFO) website (http://vbaw.vba.va.gov/BL/20/201/ofoindex.htm). If
a change is required, notify OFO at the following mailbox: VAVCAWAS/CO/OFO

Temple VAMC
Elizabeth Yonkey, 254-743-1806, Supervisor of C&P Clerk (Handles all C&Ps)
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Michael Husted, 254-288-6474 ext. 256 (cell 254-534-4342), OEF/OIF Combat Veteran Case Manager
(social worker VHA/DoD Liaison with Fort Hood)
Douglas Weeks, Program Manager, 254-743-1813

El Paso

Bertha Griffith, 915-564-6100 ext. 7983, Supervisor of Special Exams Unit (Handles all C&Ps)
Christina Flores, 915-564-6100 ext. 6609, OEF/OIF Program Manager (gets treatment for OEF/OIF
vets)

Emily Horstman, 915-564-6100 ext. 7987, OEF/OIF Transition Patient Advocate (hand carries SI vets
through the VHA system)

Big Spring VAMC
Nancy Vega, 432-263-7361 ext. 4885, Supervisor of C&P Exam Unit
Jennifer Ramirez, 432-263-7361 ext. 7144, OEF/OIF Combat Veteran Case Manager (see above)

Dallas VAMC
Trinette Pichnon or Velda Reed, 214-857-1442, Lead Medical Support Assistant (handles all C&Ps)
Capri Rice, 214-857-1393, OEF/OIF Program Manager

Amarillo VAMC

Frankie Robertson, 806-355-9703 ext. (1)7674 or Gary Alsup, 806-355-9703 ext (1)7920, OEF/OIF
Program & Case Manager

Cindy Ward, 806-355-9703 ext. (1)7825 Business Office (handles all C&Ps)

Lubbock Outpatient Clinic
Nancy Davis, 806-472-3400 ext. 3542, handles all C&Ps

Bonham Outpatient Clinic
Amy Clark, 903-583-6533, OEF/OIF Program Manager

Shreveport VAMC
Loretta Leavitt, 318-221-8411 Ext. 17057, OEF/OIF Program Manager
Dr. Robert Fontenot, 318-221-8411 Ext. 17057, Alternate OEF/OIF Program Manager

Fort Hood
Mike Smith, 254-288-8173, Darnall Army Community Hospital
Lee Price, 254-288-5609, Casualty Assistance Officer

Fort Bliss

Mary Ankor, 915-569-1013, William Beaumont Army Medical Center
Mrs. Eason-Sawyer, 915-568-2903, Casualty Assistance Officer

Mrs. Rushbrook, 915-568-3093

Mrs. Montano, 915-568-6338

Dyess Air Force Base
TSgt Michelle Lewis (NCVOIC), 325-696-4269 0r325-696-2205, Personnel Readiness Unit

Goodfellow Air Force Base
TSgt Charmane Tatus, 325-654-3956, Personnel Readiness Unit
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Camp Mabry, Austin, Texas, Headquarters for Texas State National Guard
Elizabeth Sutter, 512-633-1850, Transition Assistance Advisor
Eva Carwile, 512-963-2390, Transition Assistance Advisor

Salt Lake City Regional Office, Benefits Delivery at Discharge (BDD)

Nicole Gardiner, 801-326-2334, BDD Coach responsible for BDD claims received from Ft. Hood, El
Paso and other out based sites under Waco RO’s jurisdiction
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Other Useful Resources
If you do not have access to the Internet, or have further questions, contact NMFA at 1-800-260-0218.

National Military Family Association (NMFA)  http://www.nmfa.org

Texas Veterans Commission http://www.tvc.state.tx.us/

American Legion http://www.legion.org/

TRICARE http://www.tricare.osd.mil/

Disabled American Veterans http://www.dav.org/

Department of Veterans Affairs http://www.va.gov

Military OneSource http://www.militaryonesource.com  1-800-342-9647
Veteran Center Readjustment Counseling

and Bereavement Counseling http://www.va.gov

The Military Coalition (TMC) http://www.themilitarycoalition.org
National Center for PTSD (VA Sponsored

Center for PTSD) http://www.ncptsd.va.gov/

Tragedy Assistance Program http://www.taps.org/

Veterans Service Organizations-
Lists Organizations Chartered by Congress

and/or Recognized by

VA for Claim Representation http://www1.va.gov/vso/index.cim?template =view
Veterans of Foreign Wars http://www.viw.org/

United Spinal Association http://www.unitedspinal.org/pages.php?catid =205
Veterans and Families http://www.veteransandfamilies.org

Fisher House http://www fisherhouse.org

Military Order of the Purple Heart http://www.purpleheart.org
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CHAPTER 5

OTHER BENEFITS BASED ON SPECIFIC
SERVICE-CONNECTED DISABILITIES

General

There are many benefits, other than compensation, available to veterans who have service-connected
disabilities. In this chapter, general provisions, eligibility requirements, and other pertinent
information regarding four of such benefits as follows:

e Automobiles and Other Conveyances for Amputee and Blind Veterans
e Prosthetic and Orthopedic Appliances

e Seeing-eye Dogs and Other Aids for Blind Veterans

e Specially Adapted Housing for Disabled Veterans

Service-connection of a specific disabling condition is required as a basis of entitlement to these
benefits. Entitlement for an automobile can be established for any veteran, wartime or peacetime,
who has a qualifying service-connected disability.

AUTOMOBILES AND OTHER CONVEYANCES FOR DISABLED
VETERAN

General

Title 38, United States Code, Chapter 39, authorizes the Department of Veterans Affairs to provide
financial assistance in purchasing an automobile or other conveyance to certain severely disabled
veterans. The VA is authorized to pay a specific amount determined by law toward the purchase of an
automobile or other conveyance. Current laws also provide this same assistance to certain qualified
active duty personnel. VA is now authorized to pay for certain adaptive equipment in addition to the
automobile allowance, equipment which will enable to disabled person to more safely operate the
vehicle. Adaptive equipment is not authorized for more than two vehicles to any one veteran at one
time. The VA may not reimburse a veteran for adaptive equipment more than two times during any
four year period.
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Eligibility

To qualify for assistance in purchasing a conveyance, a veteran must be entitled to VA compensation
for disabilities incurred in, or aggravated by, active duty, and resulting in:

e Loss or permanent loss of use of one or both feet;
e Loss or permanent loss of use of one or both hands;
o Complete loss of sight in both eyes, resulting in total blindness;
e Ankylosis, knee or hip.
Choice of Conveyances

The law provides for payment if the seller from whom the disabled veteran is purchasing the
automobile, or other conveyance, under a sales agreement between the seller and the veteran. The
term "or other conveyances" has been interpreted to include a jeep, without trailer, new or used;
station wagon, new or used; truck, new or used; and tractor, new or used. Application for
automobiles, new or used, and for other conveyances as named above, will be processed in the VA
regional office of jurisdiction. Applications requesting types of conveyances other than those named,
will be forwarded by the regional office to the Central Office, Washington, D.C., for adjudication.

Points Governing Purchasing of Conveyance

The right to receive Department of Veterans Affairs assistance in the purchase of a vehicle is subject to
the following limitations:

e The money will not be paid to the veteran. The furnishing of the automobile or other
conveyance will be accomplished by the VA through the payment to the seller from whom
the veteran is purchasing the car under a sales agreement between the seller and the veteran.

e No part of the purchase price may be used for maintenance, repair, or replacement of any
automobile or other conveyance.

e The allowance may include any amount which is to be paid as local or State taxes, license fees,
etc.

e No veteran shall be authorized an allowance toward the purchase of an automobile or other
conveyance until it is established to the satisfaction of the Department of Veterans Affairs,
that such veteran will be able to operate the car or other conveyance in a manner consistent
with his own safety and the safety of others and will be licensed to operate the vehicle by the
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State of his residence or other proper licensing authority. However, a veteran who cannot
qualify to operate a vehicle shall nevertheless be entitled to the payment on the purchase price
of an automobile or other conveyance to be operated for him by another person, provided, of
course, that the veteran meets the other eligibility requirements of the Act.

e No veteran may receive more than one automobile or other conveyance under the provisions
of the law.

Making Application

Application for automobiles or other conveyances will be made on VA Form 21-4502. 'The
application should be submitted, in duplicate, to the VA office having custody of the veteran's record.

Deadline for Filing Claim

Public Law 90-77, approved August 31, 1967, removed all time limitations for filing application for an
automobile or other conveyance. Under present laws, any veteran who is shown by VA service-
connected rating to have the loss or loss of use of one or more extremities, blind in both eyes, etc., and
is otherwise eligible, may file his application for the automobile grant at any time.

Public Law 95-116, effective October 1, 1977, authorizes the VA to allow the automobile grant to any
honorably discharged veteran who as a qualifying service-connected disability. This means that both
wartime and peacetime veterans may qualify, providing they have established service-connection for
one of the qualifying disabilities mentioned in the first paragraph.

Public Law 93-538, approved December 22, 1974, and effective February 1, 1975, removed all of the
restrictive line-of-duty and/or direct-performance-of-duty requirements previously imposed upon
veterans who were discharged on or after January 1, 1955. The same eligibility requirements now
apply to all veterans with service during peacetime or wartime. The only requirement now is that a
veteran must be rated service-connected for permanent loss or loss of use of one or both hands, one or
both feet, or impairment of vision to both eyes to a prescribed degree.

Public Law 93-538 also established a driver-training program at all Department of Veterans Affairs
hospitals and, where appropriate, at VA regional offices and other medical facilities of the agency. The
purpose of the program is to instruct all eligible veterans to operate the type of automobile or other
conveyance which he wishes to obtain with the cash grant authorized by the VA. This law also
provides authority for the VA to carry out an expanded program of research and development in the
field of adaptive equipment, conveyances, and rehabilitation devices. In addition, the law liberalizes
and clarifies the term "adaptive equipment" to include, for the first time, such items as an eligible
veterans may need to safely operate the vehicle. Included now are such things as air conditioning,
power seats, and power window lifts. The law now also authorizes the VA to pay for equipment
which an eligible veteran may need to get in or out of a vehicle purchased under the VA grant
program.

PROSTHETIC AND ORTHOPEDIC APPLIANCES
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General Provisions

The Administrator of Veterans Affairs is authorized to furnish to entitled beneficiaries of the
Department of Veterans Affairs, orthopedic and prosthetic appliances, including artificial limbs,
artificial eyes, braces, orthopedic shoes, trusses, crutches, canes, stump socks, hearing aids and
batteries, elastic stockings and belts, eye lenses and frames, cosmetic appliances necessary because of
disfigurement of face or hands, special clothing made necessary through the wearing of an appliance,
etc. Also authorized is repairs to appliances as may be necessary. Dental prostheses are not
comprehended as "prosthetic appliances". Special clothing can be furnished only when the prosthetic
appliance is of type which actually requires the wearing of special clothing, for example, a neck brace
that requires lengthening and broadening of a coat collar. Application for orthopedic and prosthetic
appliances and repairs thereto should be made to the Department of Veterans Affairs Medical Center
who is treating the veteran.

Eligibility

Orthopedic and prosthetic appliances of a permanent type may be purchased, made or repaired for,
and special clothing (as defined above) may be furnished to:

e Veterans who are eligible for outpatient treatment and who are found to be in need of such
appliances for a service-connected injury or disease; OR for a condition which is not service-
connected, but which is associated with the service-connected disability and which is held to
be aggravating a service-connected disability, or is rated fifty percent or more for any service-
connected disability.

e Veterans who are eligible for an receiving hospital treatment and who are found to be in need
of such appliances for a service-connected condition; OR for a condition which is not service-
connected, but which is associated with the service-connected disability and which is held to
be aggravating a service-connected disability; OR for a disease or injury which is not service-
connected, for which hospitalization was authorized; OR for a condition which is not service-
connected that is associated with and held to be aggravating the condition for which
hospitalization was authorized.

e Any veteran who is a former Prisoner of War.

e Veterans, while being afforded domiciliary care, found to be medically in need of such
appliances as an incident of domiciliary care.

e Veterans pursuing a course of training under the provisions of Chapter 31, Title 38, U.S. Code
(former PL 16, 78th Congress and PL 894, 81st Congress), found to be in need of such
appliances for a disease or injury, regardless of service-connection, when medically determined
as essential to prevent interruption of such training.

e Veterans of active service during the Mexican Border Period or World War L.
e A wartime veteran, with 90 days or more honorable service, who has been found to be

permanently and totally disabled and eligible for disability pension, and who is shown to be
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"housebound" or in need of regular aid and attendance. (These veterans are eligible to receive
outpatient care at Government expense, and they are entitled to drugs and medicines, as well
as prosthetic appliances and sick room supplies).

Retired personnel may be furnished prosthetic and orthopedic appliances on an outpatient basis if they
are in receipt of disability compensation from the Department of Veterans Affairs, or would be
entitled to such compensation, except for receipt of retirement pay. An artificial limb or other
appliance will be supplied or repaired, when medically determined necessary, for any officer or
enlisted man retired from active service who has lost a limb or the use thereof through injury or
disease incurred or contracted in line of duty in service at any time. "Other appliance" will be taken to
mean any appliance which is medically determined necessary to replace, support, or substitute for a
missing limb or an anatomical part thereof such as a hand or a foot; or to support a limb anatomical
part thereof so deformed or weakened as to constitute loss of use. "Lost the use thereof" will be taken
to mean the loss of use of a limb or an anatomical part thereof so as to preclude the normal use of the
affected part without the aid of an appliance. This is a matter for determination by the examining
physician.

Under the provisions of Section 613, Title 38, U.S. Code, beneficiaries supplied prosthetic appliances
under any of the provisions outlined above, will be additionally entitled to fitting and training in the
use of such appliances.

SEEING-EYE DOGS AND OTHER AIDS FOR BLIND VETERANS

Seeing-Eye or Guide Dog

Blind ex-members of the Armed Forces entitled to disability compensation for a service-connected
disability may be furnished a trained seeing-eye or guide dog. In addition, they may be supplied the
necessary travel expenses to and from their places of residence to the point where adjustment to the
seeing-eye or guide dog is available and meals and lodging during the period of adjustment, provided
they are required to be away from their usual places of residence during the period of adjustment.

The Administrator of Veterans Affairs has held (A.D. 581, dated August 31, 1944) that a veteran who
is entitled to receive compensation for a service-connected disability may be furnished with the seeing-
eye or guide dog, and with the other aids or appliances provided by the law, regardless of whether his
blindness is service-connected or not. A person who is receiving retirement pay from a branch of the
Armed Forces may also be furnished a trained seeing-eye or guide dog IF that person would be entitled
to compensation from Department of Veterans Affairs except for the receipt of retirement pay.

Application for this benefit is made by letter addressed to the VA office having custody of the
veteran's records. Necessary medical care and treatment of guide dogs by veterinarians, at fees not in
excess of those charged the general public, may be authorized. Guide dogs lost without negligence on
the part of the beneficiary may be replaced, provided eligibility thereto still exists.

Mechanical and Electronic Equipment

Furnishing of mechanical and electronic equipment considered as aiding in overcoming the handicap
of blindness, is also authorized by the above mentioned law.

5-5



TVC 10/03/08

The list of approved aids which may be furnished by the Department of Veterans Affairs includes, but
is not restricted to, the following: Braille writers; board pencils; canes, wooden or aluminumy; slates;
Braille desks; watches, Braille, pocket or wrist; alarm clocks, Braille, key wound or electric;
typewriters, portable or non-portable; Talking Books, Talking Book records; books of Braille;
artificial eyes, glass or plastic; radios and electronic recording machines. Repairs and replacement of
such articles issued to blind veterans, necessitated by fair wear and tear and not by the beneficiary's
willful neglect, will be authorized by the director of the Department of Veterans Affairs regional office
concerned. In order to obtain the aids so provided, a beneficiary should submit a written request to
the VA, over his own signature, giving the following information: name, address, and C-number,
what equipment is desired and his need for such equipment, a statement that he has not previously
been furnished such equipment by the Department of Veterans Affairs and that the equipment, if
issued, will not be sold, given away, traded or willfully destroyed.

SPECIALLY ADAPTED HOUSING FOR DISABLED VETERANS

Veterans Eligible for Assistance

The Department of Veterans Affairs is authorized to assist veterans who suffer from certain specified
service-connected disabilities in acquiring a suitable housing unit with special fixtures or movable
facilities made necessary by the nature of the veteran's disability. Assistance is also available to
qualified veterans in procuring necessary land for the housing unit.

Those who are eligible to receive such assistance are divided into two categories with reference to the
nature of their disabilities. Entitlement may be based on disabilities incurred in either wartime or
peacetime, but the disabilities must have been incurred in service after April 20, 1898. A veteran is
entitled to this assistance if

e he is permanently and totally disabled from service-connected disability due to the loss, or loss
of use (by reason of amputation, ankylosis, progressive muscular dystrophies, or paralysis) of
both lower extremities; or

e he is permanently and totally disabled from service-connected disability which includes
0 blindness in both eyes, having only light perception, plus
0 loss or loss of use of one lower extremity, and such total and permanent disability is such
as to preclude locomotion without the aid of a wheelchair.

The regulations of the Department of Veterans Affairs provide that, in addition to meeting the
requirements with reference to disability, as set forth above, it must be shown that;

e it is medically feasible for such veteran to reside in the proposed housing unit and in the
proposed locality;

e the proposed housing unit bears a proper relation to the veteran's present and anticipated
income and expenses; and
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e the nature and condition of the proposed housing unit are such as to be suitable to the
veteran's needs for dwelling purposes.

For certain severely injured veterans, this allowance may be granted while still on active duty.
Limitations on Assistance Furnished

Under present laws, the Department of Veterans Affairs is authorized to pay not more than 50% of
the total cost of buying or building a specially adapted home, not to exceed the maximum under
current statute for any one eligible veteran. This grant of up to one-half the cost of such a home
applies when the veteran is purchasing a specially constructed home and the land upon which it is
located, or when the veteran is purchasing the land and will have a home constructed.

Public Law 96-385, effective October 1, 1980, provides a special housing grant as prescribed by current
law for veterans with service-connected blindness in both eyes (5/200 visual acuity or less), or with the
anatomical loss or loss of use of both hands. This grant will not be made if the veteran previously
received a grant for specially adapted housing from the VA.

Furnishing of Plans and Specifications

The Administrator is authorized to furnish to veterans eligible for assistance under this chapter,
without cost to the veterans, model plans and specifications of suitable housing units.

Additional Benefits Under Other Laws

Any veteran who accepts the benefits of specially adapted housing assistance provided shall not by
reason thereof be denied the benefits of a home loan as originally provided for veterans of World
War II, Korean Conflict and Vietnam Era, now cited as Chapter 37, Title 38, U. S. Code. However,
the benefit for specially adapted housing shall not be available to any veteran more than once.

Bilateral Amputations of Lower Extremities

In Administrator's Decision No. 834 of December 8, 1949, it was held that veterans having suffered
bilateral amputations of the lower extremities, regardless of the level of such amputations, and
regardless of the fact that such veterans may have been fitted with suitable prosthesis, will be
considered as meeting the primary eligibility requirements for assistance in specially adapted housing,
since such persons are incapable of ambulating without such artificial limbs and the limbs may be
considered as meeting the definition of "Braces" as defined in the law.

Application

Application for the above benefit should be made on VA Form 26-4555, "Veteran's Initial Application
in Acquiring Specially Adapted Housing."

Public Law 92-95, approved and effective August 11, 1971, authorized veterans mortgage life insurance
for veterans who have received the Specially Adapted Housing grant from the Department of Veterans
Affairs, and who have existing mortgages on such property. This insurance is provided under a group
policy issued to the Administrator of Veterans Affairs by one of the leading life insurance companies
in the United States. The mortgage protection program will be conducted under the supervision of
the Department of Veterans Affairs.
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The law provides for a maximum life insurance protection. If the loan amount is less than the
maximum protection, then the life insurance will be issued for the amount of the mortgage. The
amount of coverage will reduce as the mortgage is repaid, but the premiums will remain the same. No
coverage will be extended to veterans beyond their 70th birthday. Upon the death of the insured
veteran, the proceeds of the policy will be paid only to the holder of the mortgage loan.

Any veteran who acquires Specially Adapted Housing will be fully informed with reference to the
mortgage life insurance available to him.
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CHAPTER 6

EVIDENCE IN SUPPORT OF CLAIMS

Evidence

Evidence in support of claims for benefits before the Department of Veterans Affairs may be any
information which relates to and lends favorable light on the claim. Evidence commonly used in
support of claims may be of so many different types and come from so many sources it would be
impossible to enumerate them here. To cite a few sources and forms, evidence may be in the form of
medical records obtained from the service department; statements or affidavits by the claimant,
members of his family, friends, physicians, or buddies in service; a report of a period of hospitalization
in either a VA hospital, state or private hospital, local clinic or physician's office; report of a physical
or dental examination or treatment; copies of correspondence from agencies, organizations,
individuals, congressmen, clergymen, or any other official; public documents and court records such as
records of birth, death, marriage, divorce, annulment; records of person's income and expenses; copy
of the veteran's discharge or other records of service in the armed forces; records of employment and
statements to prove un-employability.

All claims are adjudicated on the basis of the evidence which is of record at the time the claim is under
consideration. Except for those presumptions which are granted by law or by regulation, all questions
must be resolved on the strength of the facts which are available. For this reason it is to the advantage
of every claimant to see that his claim is as fully developed and as completely documented as possible
at the time it is first presented.

Evidence Most Frequently Used

In claims for disability compensation the question of service-connection is usually resolved on the basis
of service treatment affidavits or statements of comrades in service or statements of physicians who
treated the veteran within a short time after his separation from active service.

Claims for disability pension are usually decided on the basis of medical statements regarding the
veteran's physical condition and lay statements dealing with education and vocational background and
employability. Veterans who are 65 or older are presumed to be unemployable for pension purposes
without regard to disability as are those in receipt of disability social security and those over 18 who
are a patient in a nursing home.

Preparing Affidavits or Statements

When the Service Officer is called upon to assist in the preparation of statements to be used in support
of a claim, there are certain essential points which should be kept in mind. First, the statement should
be factual. A statement consisting of conjecture or of personal opinion is of questionable value. The
person making the statement should recite, as clearly as possible, those points on which he has definite
knowledge. Secondly, the statement should be couched in terms consistent with the educational level
of the person executing the statement. It is not necessary, nor even desirable, for a statement by a
layman to be written in legal or medical terminology. These statements, when submitted, will be
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considered by experts in those fields who are able to form the appropriate legal or medical conclusion
from the statement of facts.

In submitting statements by members of the medical profession, it is always important that the
statement indicate whether the information is being furnished from records or from memory.

Continuity of Symptoms

Whenever a claim is based on a disease or injury which occurred several years prior to the time the
claim is filed, the Department of Veterans Affairs usually asks for evidence to establish a "continuity of
symptoms", that is, evidence to show that the present disability is traceable to the disease or injury
suffered in service and not to an undercurrent disease or injury. Even though there may be cases,
where the origin of the condition is obviously traumatic and can be readily fixed, in which this type of
evidence is not absolutely essential, it is never harmful. Naturally, the best evidence of this type
would be in the form of statements of physicians who have examined and/or treated the claimant
during the period between the onset of the condition and the date of claim. Such statements should
show the date on which the doctor first treated the veteran, findings at that time, and a report of any
subsequent examinations or treatments. In the absence of this most desirable evidence, it would be
possible to establish continuity through the submission of affidavits of friends and associates having
knowledge of the existence of the condition in question. Such statements should also include mention
of the reason why the person making the statement recalls the incidents in question.

Marital Status

In the absence of conflicting information, proof of marriage which meets the requirements of
appropriate VA Regulations, together with the claimant's certified statement concerning the date,
place and circumstances of dissolution of any prior marriage may be accepted as establishing a valid
marriage, except in a case involving a Mexican divorce, provided that such facts, if they were to be
corroborated by record evidence, would warrant acceptance of the marriage as valid. Where necessary
to a determination because of conflicting information, proof of termination of a prior marriage will be
shown by proof of death, or a certified copy or certified abstract of a final decree of divorce or
annulment specifically reciting the effects of the decree. Any time a change occurs in marital status, a
veteran should submit a new VA Form 21-686¢, together with appropriate proof of the change.

Evidence of Dependency of Parents

In establishing dependency of parents two facts must be proven relationship and dependency. The
first fact should be proven by the submission of a copy of the veteran's birth certificate; the second can
best be proven by submission of VA Form 21-509, "Statement of Dependency." In order to avoid
delay in processing, the claimant should be advised to set out in detail all of the information requested
on the form, even if it is necessary to attach a supplemental sheet to the form in order to do so. It is
important to remember that when a veteran's mother claims dependency and her husband is living and
not estranged, it is necessary for the husband to furnish the requested information regarding own
income and expenses even though he may not be claiming dependency for himself.

Public Records in Texas for Veterans and Their Dependents

Whenever a copy of any public record is required by the Department of Veterans Affairs, to be used in
connection with the claim of a veteran or dependents, the official charged with custody of such public
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record may, without charge, provide the applicant for such benefits or any person acting on person’s
behalf or the representative of the Department of Veterans Affairs with a certified copy of such record.
(HB 426, 49th Legislature, 1945).

Evaluation of Evidence

Service Officers should always remember that the responsibility for evaluation of evidence and
adjudication of claims rests with the Department of Veterans Affairs. Our responsibility is for the
development and presentation of the evidence in support of the claim. For these reasons, it is
considered inadvisable for Service Officers to advance definite opinions regarding the outcome of any
particular claim. Even though the evidence being submitted may appear to establish conclusively the
point in question, we must remember that the claim is to be adjudicated on the basis of all the evidence
of record, which may include evidence which would conflict with or contradict the evidence being
presented. On the other hand, evidence which may appear to be of little value in itself may prove to
be the one thing necessary to complete a picture which had not been clear without it.

Statements by physicians will, of necessity, sometimes be based on the physician's memory rather than
on written records. Evidence of this type assumes increased weight, if the physician includes in a
statement some reference to circumstances which bring this particular examination or treatment to
mind.
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CHAPTER 7

NONSERVICE-CONNECTED DISABILITY PENSION

PENSION FOR DISABILITIES NOT NECESSARILY THE RESULT OF
SERVICE (FOR VETERANS WHO QUALIFY FOR BENEFITS ON OR
AFTER JANUARY 1, 1979, AND THOSE PREVIOUSLY ENTITLED
WHO ELECT TO RECEIVE BENEFITS UNDER PUBLIC LAW 95-588,
AND THIS CHAPTER.)

Enabling Legislation

Public Law 95-588, approved November 4, 1978, was entitled "Veterans' and Survivors' Pension
Improvement Act of 1978," and provided a new pension program for veterans and their survivors.
For the purpose of distinguishing this particular law from earlier VA pension laws, this new law
pertains to a program of "restructured pension. "The restructured pension program went into effect
on January 1, 1979, and any claim for benefits received by the VA on or after that date will be Public
Law 95-588.

This law provided a savings clause for persons who were already receiving VA pension under a
previous program. Those already receiving pension under a previous law were given the choice of
remaining under their particular program, or changing to the new restructured pension program,
whichever is to their advantage. Any signed election to change to the new law should be made to the
VA regional office having jurisdiction over the individual veteran's claim file. Any elections made
prior to September 30, 1979 provided an effective date of benefits from January 1, 1979. Any election
received by the VA after September 30, 1979 will provide new law benefits only from the date it is
received by the VA.

Basic FEligibility

Basic eligibility for pension benefits under this law requires honorable Federal military or naval service
of 90 days or more during any period of wartime as established by Congress or by Presidential
proclamation. Included are veterans of World Wars I and II, the Korean Conflict, Vietnam Era and
the Persian Gulf War.

If the veteran entered active duty after September 7, 1980, generally he/she must have served at least 24
months or the full period for which called or ordered to active duty (There are exceptions to this rule).

Maximum Annual Guaranteed Rates

Earlier pension laws established that a veteran could receive benefits if annual income was not in excess
of certain limitations. The restructured law provides benefits by using a maximum annual guaranteed
rate. Another appropriate term for use might be guaranteed annual income, for this is really what
Public Law 95-588 provides to veterans. It simply means that a pensioner will be guaranteed a
maximum annual income, reduced dollar for dollar by whatever income the eligible recipient may
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receive from sources other than the VA. The current maximum annual income rates for veterans are
available at www.va.gov.
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Method of Payment

In most instances, pension payments will be made on a monthly basis to eligible veterans. The law
provides an exception in cases where the annual VA payment is less than 4% of the maximum single
veteran's annual rate. In such cases, the VA will make payments on either a quarterly or an annual
basis, rather than making small monthly payments. This differs vastly from the previous pension law,
under which many veterans receive only $5 per month. No such small payments will be made under
this law.

Countable Income

The income of the veteran's spouse will always be included in determining the pension amount
payable to a veteran. The income of a child of the veteran will be considered as the veteran's income
to the extent that such income is reasonably available to or for the veteran. The VA may disregard a
child's income if counting it would work a hardship on the veteran. The following income will be
excluded under PL 95-588:

¢ Donations from public or private relief or welfare organizations.

e Amounts equal to amounts paid by a veteran for the last illness and burial of the veteran's
spouse or dependent child.

o Fire insurance proceeds.
e Profit from the sale of real or personal property other than in the course of a business.
e Amounts in joint accounts acquired by reason of the death of co-owner.

e Amounts equal to amounts paid by a veteran for educational expenses, including tuition, fees,
books, materials, and unusual transportation expenses if veteran is in need of aid and
attendance. If veteran is attending school under the GI Bill, any amounts of training
allowance in excess of school expenses will be counted as income.

e Un-reimbursed medical expenses shall be excludable to the extent that they exceed 5% of the
maximum annual rate that would be applicable based on the number of family members for
whom pension is payable.

e The earned income of any child is excluded up to the amount which would require the child to
file a Federal income tax return. If such child is pursuing a course of post-secondary
schooling, there will be excluded all necessary expenses of education.

e Military retired pay. Effective October 1, 1980, Public Law 96-385 authorizes Improved
Pension to a person entitled to or receiving military retired pay without requiring a waiver.
The amount of such retired pay will be counted like any other retirement income. If the total
countable income of the veteran, including military retired pay, is within the limitations
prescribed in the new pension law, and all other requirements are met, benefits can be
awarded.
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Corpus of Estate

As under the previous pension program, the restructured pension program authorizes the VA to deny
or terminate pension whenever the estate of the claimant is shown to be excessive. Under the
restructured pension program, the VA must count not only the estate of the veteran, but also the
estate of the veteran's spouse and the estate of dependent children.

Indexing of VA Pension Benefits
All new law VA pension rates are automatically adjusted to the Consumer Price Index. Whenever an
increase in Social Security benefits is authorized, the maximum annual VA pension rate will be

adjusted by the same percentage as the Social Security increase. This statutory provision will prevent
any VA pensioner from suffering a decrease in benefits solely because of an increase in Social Security.
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CHAPTER 8

EFFECTIVE DATES OF AWARDS

Initial Awards of Compensation

Where an initial claim for compensation is filed within one year from discharge or release from active
duty, the effective date of the award of compensation will be the first day of the calendar month
following the date on which entitlement is established. Generally speaking, the effective date would
be the date following discharge from service. This would then mean that the compensation award
would be commenced effective the first day of the next calendar month. If a claim is received more
than one year following discharge, the effective date would generally be the day the claim was
received.

Increased Awards of Compensation by Reason of Change in Physical Condition

A formal application for increased disability compensation will not be required, and an informal
application or request, when accompanied by evidence of a changed physical condition, will suffice.

When the evidence of increased disability consists of an official Department of Veterans Affairs
physical examination or hospitalization report or record of treatment, the effective date of the
increased award will be the first day of the month following the date on which entitlement is

established.

When the evidence of increased disability consists of reports from State, county, municipal or contract
hospitals, or from recognized private institutions, such reports will be accorded due consideration by
the VA rating board, provided such reports include information which is essential in describing the
condition to be rated. When statements from private physicians are submitted, the effective date of
any increased award will generally be the first day of the calendar month on which entitlement is

established.
Initial or Increased Awards of Compensation by Reasons Other Than Physical

BY REASONS OF DEPENDENTS: A veteran who is in receipt of disability compensation for
conditions ratable at 30% or more is entitled to an additional allowance for a spouse, dependent
children, or dependent parents. The monthly amount of the additional allowance depends upon the
percentage rating for the veteran's service-connected disabilities and the number of dependents.

In those instances where additional allowances are applicable, the payment of such amounts is effective
from the first day of the calendar month following the date on which entitlement is established.

BY REASON OF REGULATORY OR SCHEDULAR PROVISIONS: The effective date of an award,
(initial, increased, or reopened) resulting from an amendment of the Rating Schedule or the
publication of an administration issue, will be the date of receipt of the claim under the amendment or
new issue, but in no event prior to the date of the amendment or new issue. If a claim is pending at
publication of such an amendment or administration issue, benefits otherwise in order may be
awarded from the date of publication of the amendment or issue. If the amendment or issue is applied
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on the initiative of the Department of Veterans Affairs (that is, without a request from the veteran),
the effective date will be the date the rating sheet is signed by the Rating Board.

BY REASON OF CHANGE IN CHARACTER OF DISCHARGE: Where entitlement is established
because of the correction, change or modification of a military record, or of a discharge or dismissal,
by a board established under Title 10, U.S. Code, Sections 1552 or 1553, or because of other corrective
action by competent military, naval, or air authority, the award will be effective from the first day of
the first calendar month following the date entitlement is established.

BY REASON OF REVISION OF RATING BOARD DECISIONS: Where an initial or increased award
of compensation is in order by reason of reversal or amendment of a prior decision of a Rating Board
on basis of a showing of clear and unmistakable error in such prior decision, the effective date will be
the same date on which the award would have been effective, under the applicable regulations, had
such error not been made.

BY REASON OF NEW AND MATERIAL EVIDENCE: The effective date will be determined as
follows:

e When records other than service department records are received within the appeal period or
prior to the appellate decision, the effective date will be as though the former decision has not
been rendered.

e When records other than service department records are received after the final disallowance of
a case, the effective date of claim will be the date of receipt of the new claim or the date
entitlement arose, whichever is later.

e When service department records are received, the VA can look upon such additional records
as having been lost or mislaid. In order to agree with the evaluation or date of receipt of the
claim on which the prior evaluation was made, the effective date will be the date of the
evaluation or the date of receipt of the initial claim, whichever is later, subject to the rules on
original claims filed within one year after separation from service.

Effective Dates - Reductions or Discontinuance's of Awards of Compensation

BY REASON OR CHANGE IN PHYSICAL CONDITION: When a reduction or discontinuance in the
compensation being received by a veteran is made necessary by a change in physical condition, such
reduction does not become effective until the end of the calendar month following the expiration of
sixty day period after the date the rating is made. During this sixty day period, the veteran has the
opportunity to submit evidence to rebut the proposed reduction. If, based upon the evidence
submitted, it is determined that the proposed reduction is not warranted, action shall be taken to
confirm, modify or cancel the award in effect at the time of the proposed reduction.

BY REASON OF SEVERANCE OF SERVICE-CONNECTION: The effective date of reduction or
discontinuance of an award of compensation by reason of severance of service-connection will be the
last day of the month in which the rating which severs service-connection is made. When severance of
service-connection is proposed, the veteran will be given a reasonable time, not to exceed 60 days from
the date on which notice of the proposed action is mailed to him, to submit evidence pertinent to the
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question. If such evidence is not received within the prescribed time, or, if received, is not adequate to
rebut the proposed action, the rating severing service-connection will be made and the award will be
reduced or discontinued effective as of the last day of the month in which a 60 day period from the
date of notice to the beneficiary of the final rating action expires.

BY REASON OF CHANGE IN DEPENDENCY STATUS: The effective date of discontinuance or
reduction of compensation or pension being paid on behalf of dependents will be fixed in accordance
with the facts found: marriage, annulment, divorce, death, or change in corpus of estate, the end of
the month in which changes occur; discontinuance of school attendance, the last day of the month in
which such attendance was discontinued.

BY REASON OF FRAUD: The effective date of discontinuance or reduction of compensation in case
of fraud will be the effective date of the initial award.

BY REASON OF RECEIPT OF ACTIVE SERVICE OR RETIREMENT PAY: The effective date of
discontinuance of compensation or pension in these cases will be as of the date next preceding the date
of commencement of such pay.

BY REASON OF DEATH OF THE VETERAN: The effective date of the discontinuance of
compensation or pension in case of the death of the veteran will be the last day of the month before
the month in which the veteran died.

BY REASON OF BEING INCARCERATED: Veterans who are incarcerated in a Federal, State or local
penal institution for conviction of a felony will receive a lesser rate of compensation beginning 61 days
after such incarceration. The rate of payment will be the 10% rate for those with a combined
evaluation of 20% or more, and one-half the 10% rate for a 10% combined evaluation, or a 0%
combined evaluation with (k) or statutory (q) award. This provision applies to incarceration for
conviction of felonies committed after October 1, 1980, the effective date of Public Law 96-385, and to
those incarcerated on that date for a felony conviction for which award action is taken on or after that
date. Also under this provision, no service-connection total disability based on individual un-
employability can be assigned on or after October 1,1980, for any period in which the veteran is
incarcerated for conviction of a felony.

Prohibition Against Reduction of Ratings of Total Disability For Compensation
Purposes Which Have Been in Effect For Twenty or More Years

Title 38, U.S. Code (Section 110) provides that a rating of total disability which has been made for
compensation purposes under laws administered by the Department of Veterans Affairs, and which
has been continuously in force for twenty or more years shall not be reduced thereafter, except upon a
showing that such rating was based on fraud. The 20-year period begins to toll from the effective date
of the total rating, or, the date from which the evidence shows total disability had its inception.

It should be remembered that the law prohibits reduction or discontinuance of the rating.
Adjustments of awards in such cases which do not affect the rating will be made. For instance, the
award under a total rating will be reduced when the veteran has no dependents and is in a Department
of Veterans Affairs institution or other institution at the expense of the Department of Veterans
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Affairs. Also, an award of compensation will be reduced effective from the date of reduction in the
number of dependents of the veteran.

Protection of Service-Connection

Effective from January 1, 1962, service-connection for any disability or death which has been in force
for ten years or more, may not be severed except where it is shown that the original claim was based
on fraud, or where it is shown that the veteran did not have the required character of discharge from
the military service.

A disability which has been continuously rated at or above a given percentage for 20 or more years for
VA compensation purposes, cannot be reduced except upon a showing that the claim was based on
fraud. Thus, a 30% rating which has been in effect 20 years or longer cannot be reduced. It may be
increased, however. The amount of increase would not be protected until it has been in force for 20
years or more, but the protective feature would continue to apply to the 30% level and the rating
could not be reduced lower than the original protected 30% rating.

Effective Dates - Awards of Nonservice-Connected Disability Pension

The effective date of an original or reopened award of disability pension shall be the date of receipt of
the claim. The award may be retroactive for up to a period of one year prior to the date of claim (but
not earlier than the date the veteran became permanently and totally disabled) if the following
conditions are met:

e Veteran files a claim for a retroactive award within one year from the date he or she became
permanently and totally disabled.

e Veteran was prevented by a disability (not of misconduct origin and not necessarily the
disability on which P & T is based) from applying for pension; and

e Disability prevented the veteran from filing a pension claim from the date of P & T for a
period of at least 30 consecutive days.

Effective Dates - Increased Awards of Pension

If a veteran is found to be entitled to aid and attendance allowance, the increased award may be paid
from the date on which the Department of Veterans Affairs receives the acceptable evidence to
establish eligibility. Likewise, increased pension for being housebound may be paid from date of
receipt of the appropriate evidence. However, 38 CFR 3.31 applies for commencement of the period
of payment.

Effective Dates - Reductions or Discontinuance's of Awards of Pension

BY REASON OF CHANGE IN PHYSICAL CONDITION: When a reduction or discontinuance of an
award of disability pension is made necessary by a change in physical condition, such reduction or
discontinuance will become effective the last day of the month in which the reduction or
discontinuance is approved.
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BY REASON OF CHANGE IN DEPENDENCY: In the case of a veteran receiving disability pension
whose dependency status changes, the award will be corrected effective the first day of the month after
the change in dependency occurs.

BY REASON OF RECEIPT OF ACTIVE SERVICE OR RETIREMENT PAY: The effective date of
discontinuance of compensation or pension in these cases will be the date next preceding the date of
commencement of such pay.

BY REASON OF DEATH OF THE VETERAN: The effective date of discontinuance of compensation
or pension in the case of the death of the veteran will be the last day of the month before the death.

BY REASON OF EXCESSIVE INCOME: Reductions or discontinuance's of VA pension by reason of
change in pensioner's income, other than social security, will occur on the last day of the month in
which the increase in income became effective.

BY REASON OF FRAUD: The effective date of discontinuance or reduction of pension in case of
fraud will be the effective date of the initial award.

Prohibition Against Reduction of Ratings of Permanent Total Disability or Pension
Which Has Been in Effect for Twenty or More Years

A rating of total disability or permanent total disability which has been made for compensation,
pension, or insurance purposes under laws administered by the Department of Veterans Affairs, and
which has been continuously in force for twenty years or more, shall not be reduced thereafter, except
upon a showing that such rating was based on fraud.
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CHAPTER 9

SPECIAL PENSION TO HOLDERS OF
MEDAL OF HONOR

Special Pension to Holders of Medal of Honor

Any veteran who has been awarded the Medal of Honor and with name enrolled on the Army, Navy,
and Air Force Medal of Honor Roll, will be paid a special pension monthly.

This special payment will not deprive the person of any other monetary benefit to which he or she
may be entitled or subsequently become entitled, but is in addition to any other benefit payable under
other existing or subsequent laws.

The effective date of payment is the day on which the applicant files an application to become enrolled
on the Honor Roll.

These payments are made by the Department of Veterans Affairs, but application is properly
submitted to the Secretary of the Army, Navy, or Air Force and payments are made throughout the
lifetime of the beneficiary.

The awarding of higher combat decorations in most instances has always been limited to persons who
distinguished themselves by acts which occurred during wartime periods when the United States was
actually engaged in armed conflict with an enemy of this country. Public Law 88-77, approved
July 25, 1963, expands the criteria for awarding the Medal of Honor and certain other medals, so that
prompt recognition of the services and sacrifices can be given to personnel involved in "cold war"
situations, such as Vietnam and other places.

Public Law 88-77 provides that the same criteria be applied in making these awards for all of the
Armed Forces. It also established that a member of the Coast Guard may receive the Medal of Honor,
regardless of whether the Coast Guard is operating as part of the Navy or as part of the Department of
Transportation.
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CHAPTER 10

RELATIONSHIP AND
DEPENDENCY DEFINITIONS

Proof of Marriage

Generally, the VA does not require a copy of the marriage certificate to prove marriage. The veteran
must provide the city/state and month/year of the current marriage as well as the city/state and
month/year of termination of any previous marriages for the veteran and current spouse. If there
appears to be a discrepancy in the marital history, documentary evidence may be required.

When documentary evidence is required by the VA, the following will be accepted, in order of
preference listed:

e Copy of the public record of marriage, duly certified or attested, or by an abstract of the
public record, containing sufficient data to identify the parties, the date and place of the
marriage and the number of prior marriages by either party if shown on the official record,
issued by the officer having custody of the record or one duly authorized to act for him,
bearing the seal of such office, or otherwise properly identified, or a certified copy of the
church record of marriage.

e Official report from service department as to marriage which occurred while the veteran was
in service.

o The affidavit of the clergyman or magistrate who officiated.

e The original certificate of marriage accompanied by proof of its genuineness and the authority
of the person to perform the marriage.

e The affidavits or certified statements of two or more eye witnesses to the ceremony.

e In cases involving legal common law marriages, the VA will accept VAF 21-4170 of one or
both parties, setting forth the full facts and circumstances concerning the alleged marriage. In
cases of common law marriage, the VA generally also VAF 21-4171 from at least two other
people who know from personal observation that the parties lived as husband and wife.

Validity of Marriage

In the absence of conflicting information, proof of marriage which meets the requirements of Section
132, together with the claimant's certified statement concerning the date, place and circumstances of
dissolution of any prior marriage may be accepted as establishing a valid marriage, except in a case
involving a Mexican divorce, providing that such facts, if they were to be corroborated by record of
evidence, would warrant acceptance of the marriage as valid. Where necessary to a determination
because of conflicting information, proof of termination of a prior marriage will be shown by proof of
death, or a certified copy or a certified abstract of final divorce or annulment specifically reciting the
effects of the decree.
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Marriages Deemed Valid

Where an attempted marriage of a claimant (of death pension, death compensation, or dependency and
indemnity compensation) to the veteran was invalid by reason of a legal impediment, the marriage will
nevertheless be deemed valid if:

o The marriage occurred one or more years before the veteran died, and
e The claimant entered into the marriage without knowledge of the impediment, and

e The claimant cohabited with the veteran continuously from the date of marriage to the date of

death, and

e No claim has been filed by a legal widow who has been found entitled to gratuitous benefits.

In a widow's claim where proof of marriage has been submitted, and also meets the requirements as
outlined in the preceding paragraph, the widow's signed statement that she had no knowledge of an
impediment to her marriage to the veteran will be accepted in the absence of information to the
contrary, as proof of that fact.

Surviving Spouse

A Surviving Spouse is a person of the opposite sex whose marriage to the veteran meets the
requirements of a valid marriage under the law of the place where the parties resided at the time of
marriage, or the law of the place where the parties resided when the right to benefits accrued and who
was the spouse of the veteran at the time of the veteran's death and:

e Who lived with the veteran continuously from the date of marriage to the date of the veteran's
death except where there was a separation which was due to the misconduct of, or procured
by, the veteran without the fault of the spouse; and

e Has not remarried or has not since the death of the veteran and after September 19, 1962, lived
with another person of the opposite sex and held himself or herself out openly to the public to
be the spouse of such other person.

Continuous Cohabitation

The requirement that there must have been continuous cohabitation from the date of marriage to the
date of death of the veteran will be considered as having been met when the evidence shows there was
no separation due to the fault of the widow. If the parties by mutual consent lived apart for purposes
of convenience, health, business, or any other reason which did not show an intent on the part of the
widow to desert her husband, the continuity of the cohabitation will not be considered as having been
broken. Temporary separations which naturally occur in the ordinary course of life, including those
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caused for the time being through no fault on the part of either party, will not break the continuity of
the cohabitation. State laws will not control in determining questions of desertion. Due consideration
will be given to findings of fact in court decisions made during the life of the veteran on issues
subsequently involved in the application of this paragraph.

"Child" Defined

The term "child" means (except for purposes of government insurance) a person who is unmarried
and:

e  Who is under the age of eighteen years;

e Who, before attaining the age of eighteen years, became permanently incapable of self-support;
or

e Who, after attaining the age of eighteen years and until the completion of education or
training, up to age twenty-three, when attending an approved school; and

e Who is a legitimate child, a legally adopted child, a step-child who is a member of the veteran's
household or was a member at the time of death, or an illegitimate child who is shown to be
the child of the veteran. If a surviving spouse of the veteran legally adopts a child within two
years after the veteran's death, such child is a dependent for all VA purposes. A step-child is a
child of the veteran's spouse, and is a dependent if under 18 years of age and was living in the
veteran's household at the time of death.

Public Law 96-22, approved June 13, 1979, states that in order for VA benefits to be paid to or for a
child outside the U.S., based on adoption under laws of the foreign country, the child must have been
under age 18 when adopted, one-half or more of child's support comes from veteran, and child is
residing with veteran except in certain specified circumstances. After the veteran's death, such an
adoption will be recognized by the VA only if the veteran was entitled to and did receive a
dependent's allowance or similar benefits for a child at any time during the year before death. This
new law will bar the VA from paying dependency and death benefits in many cases where claims are
made by or for children who reside in foreign countries, and who may or may not have been children
of a veteran.

Legitimacy of Child
The question of the legitimacy of a child is dependent upon the laws of the state involved.

Veteran's Child Adopted by Another Person

A child of the veteran adopted out of the family of the veteran either prior or subsequent to the
veteran's death is nevertheless a "child" of the veteran for the purposes of all VA benefits.

Evidence to Establish Relationship of Child, for Compensation, Pension, and Subsistence
Allowance Purposes

LEGITIMATE CHILD. Where it is necessary to determine the legitimacy of a child, evidence will be
required to establish the legality of the marriage of the mother of the child to the veteran or to show
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that the child is otherwise legitimate by State laws together with evidence of birth. Where legitimacy
is not a factor, evidence to establish that fact will not be required.

ILLEGITIMATE CHILD. As to the mother of an illegitimate child, proof of birth is all that is
required. As to the father, proof of relationship of an illegitimate child shall consist of:

e An acknowledgment in writing signed by him; or
e Evidence that he has been judicially ordered or decreed to contribute to the child's support; or

e Evidence that the veteran has been, prior to death, judicially decreed to be the putative father
of the child; or

e Other satisfactory evidence that the veteran is the putative father/mother of the child, which
may include, but is not limited to:

0 A certified copy of the public record of birth showing that the veteran was named as
father/mother of the child; or

0 Statements of persons who know that the veteran accepted the child as own; or

0 Information obtained from public records, such as school or welfare agencies, which
shows that the veteran was reputed to be the father/mother of the child.

The sufficiency of evidence will be determined in accordance with the facts in the individual case.

Where none of the evidence outlined above has been submitted, and evidence is on file which is
considered adequate to establish the reputed parenthood of an illegitimate child, the determination will
be made by an official authorized to approve such determinations.

ADOPTED CHILD. Evidence of relationship will include a certified copy of the final decree of
adoption and such other evidence as may be necessary.

Establishing Proof of Birth or Relationship

Age or relationship should be established by one of the following types of evidence, provided that if
the name of the person appearing on the copy of a record is not the same as that appearing on the
records of the Department of Veterans Affairs, an affidavit will be required identifying the person
having the changed name as the person whose name appears in the record:

e A copy of abstract of the public record of birth, certified by the custodian of such records.
The signed statement of the veteran or the widow will be accepted as proof of birth of a child,
providing the VA records do not contain any conflicting information regarding the birth.

e A copy of the church record of baptism, certified by the custodian of such records. Such
record of baptism performed more than four years after birth will not be accepted as proof of

age or relationship unless it is consistent with the material on record with the VA.

o Official report from service department as to birth which occurred while veteran was in
service.
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o Affidavit of the physician or midwife in attendance at birth.

e Copy of Bible or other family record certified to by a notary public or other officer with
authority to administer oaths, who should state in what year the Bible or other book in which
the record appears was printed, whether the record bears any erasures or other marks or

alterations, and whether from the appearance of the writing, he believes the entries to have
been made at the time purported.

o Affidavits or certified statements of two or more persons who shall state their ages, showing
the name, date and place of birth of the person whose age or relationship is being established,
and that to their own knowledge such person is the child of such parents (naming the parents),
and stating the source of their knowledge.

e Other evidence which is adequate to establish the facts in issue, including census records,
original baptismal records, hospital records, insurance policies, school, employment,
immigration or naturalization records. (Census records may be obtained by forwarding

Form BC 10-600, together with proper remittance, to Department of Commerce, Bureau of
the Census.

Proof of Death

Death should be established by one of the following types of evidence:

o A certified copy of:

0 the public record of the state or community where death occurred; or
0 a coroner's report of death or a verdict of a coroner's jury of the state of community
where death occurred, provided such report or verdict properly identified the deceased.

e Where death occurs in a hospital or institution under the control of the United States
Government:

0 adeath certificate signed by a medical officer; or

0 a clinical summary or other report showing fact and date of death signed by a medical
officer.

e  Where death of a member of a uniformed service occurs while deceased was on the retired list,
in an inactive duty status, or in the active service, by an official report of death from the
Secretary of the department concerned.

e Where death occurs abroad:

0 A United States consular report of death bearing the signature and seal of the United States
consul; or
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0 A certified copy of the public record of death authenticated by the United States consul or
other agency of the State Department; or

0 An official report of death from the head of the department concerned where the deceased
person was, at the time of death, a civilian employee of such department.

If the foregoing evidence cannot be furnished, the reason must be stated. The fact of death may then
be established by the affidavits of persons who have personal knowledge of the fact of death, have
viewed the body of the deceased, and know it to be the body of the person whose death is being
established. Such affidavits must set forth all the facts and circumstances concerning the death,
including the place, date, time and cause thereof.

If proof of death, as defined above cannot be furnished, a finding of fact of death may be made by an
official authorized to approve such findings, provided death is otherwise shown by competent
evidence. Where the veteran died under circumstances which prevented recovery or identification of
the body, the fact of death should be established by the furnishing of the best available evidence.

If satisfactory evidence is produced which establishes the continued and unexplained absence of any
individual from home and family for a period of seven years or more, and such evidence further
establishes that a diligent search disclosed no evidence of the existence of such person after the date of
disappearance, the death of such individual may be considered as sufficiently proved. The date of
death in such instances will be as of the expiration of the seven year period. Death may be established
in this manner only when none of the evidence described above is available. No state law providing
for presumption of death will be applicable to claims for benefits under laws administered by the
Department of Veterans Affairs. The finding of death after unexplained absence of seven years will be
final and conclusive for all purposes of the Department of Veterans Affairs except where suit is filed
for insurance.

Parent

e The term "parent" means a natural mother or father (including the mother of an illegitimate
child or the father of an illegitimate child if the usual family relationship existed), mother or
father through adoption, or a person who for a period of not less than one year stood in the
relationship of a parent to a veteran at any time before entry into active service.

o Foster relationship must have begun prior to the veteran's 21st birthday. Not more than one
father and one mother, as defined, will be recognized in any case. If two persons stood in the
relationship of father or mother for one year or more, the person who last stood in such
relationship before the veteran's last entry into active service will be recognized as the
"parent”.

Dependency of Parents - (For Disability Compensation and Death Compensation
Purposes

BASIC RULE. Dependency of a parent, as applies to disability and death compensation, will be held
to exist if the father or mother of the veteran does not have an income sufficient to provide reasonable
maintenance for such father or mother and members of his or her family who are under legal age (or
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adult members of his or her family if the dependency of such adult member results from mental or
physical incapacity). "Reasonable maintenance" includes not only housing, food, clothing, and
medical care sufficient to sustain life, but such items beyond the bare necessities as are reasonably
necessary to provide those conveniences and comforts of living suitable to and consistent with the
parents' reasonable mode of living. "Member of the family" means a person (other than spouse)
including a relative in the ascending as well as descending class, whom the father or mother is under
moral or legal obligation to support. In determining whether minor members of the family are factors
to be considered in necessary expenses of the mother or father, consideration will be given to any
income from business or property (including trusts) actually available. Consideration will not be given
to the corpus of the estate or the income of the minor which is not actually available to the mother or
father for the support of such minor.

CONCLUSIVE DEPENDENCY. Dependency of a parent (other than one who is residing in a foreign
country) will be held to exist for disability and death compensation purposes, in all instances where
the monthly income does not exceed the legal limits set by law.

Where the mother and father are living together, the combined income will be considered. Where the
income exceeds the monthly amounts stated in this Subsection, dependency will be determined on the
facts in the individual case under the principles outlined above. There is no conclusive presumption of
dependency as concerns parents residing in a foreign country. Dependency will be determined on the
facts in each such case, under the principles outlined above.

INCOME INCLUDED IN DETERMINING DEPENDENCE OF PARENTS. In determining the
dependency of a parent for disability and death compensation purposes, the following will be included
as income:

e Total income from sources such as wages, salaries, earnings, bonuses from employers, income
from business or profession, or from investments or rents. Salary is not determined by "take-
home" pay, but includes deductions made under a retirement act or plan and amounts
withheld by virtue of income tax laws. The fair value of services, maintenance, or other
remuneration's received in lieu of salary will be included. The gross income from a business
or profession may be reduced by the necessary operating expenses, such as cost of goods sold,
or expenditures for rent, taxes and upkeep. Depreciation is not a deductible expense. The
cost of repairs or replacement in connection with the operation of a business or profession
may be deducted. A loss sustained in the operation of a business, profession or farm, or loss
from investments may not be deducted from income derived from other sources. Where
personal services are received in lieu of rent, the fair rental value of the property will be
considered income.

e Earnings of members of the family who are under legal age.
e Contributions of any character, toward the family expenses, by the adult members.

¢ Disability, accident, or health insurance (less payment of medical or hospital expenses resulting
from the disease or accident for which payments are made.)

e Compensation paid by the Bureau of Employee's Compensation, U. S. Department of Labor,
or pursuant to any workmen's compensation or employer's liability statute, or damages
collected because of personal injury or death (less medical, legal, or other expenses incident to
the injury or death, or the collection or recovery of such payments). Where monthly
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payments of employees' compensation payable by a federal or state agency are withheld until
the value equals a lump sum paid as damages by a third party, it will considered that the
claimant is receiving the income on a monthly basis.

Retirement benefits, public and private, including Social Security old age or disability benefits.
Full amount must be reported, but VA will deduct 10%, thus only 90% of amounts received
will be counted. Where payments received consist of principal and interest, the interest will
not be counted separately. No reduction will be made for the amount of the parent's
contribution to such a retirement fund.

Retirement pay received direct from a service department.

Proceeds of bequests and inheritances received in the settlement of estates. However, such
property, including stocks and bonds received by inheritance or otherwise, will not be
considered as income until the property has been converted into cash. Where such property is
converted into cash, the amount of the claimant's personal contribution will be deducted in
determining the net income.

Gifts.

Family allowances authorized by service personnel.

Reasonable value of allowances to a person in military or naval service in addition to base pay,
such as clothing, subsistence, and quarters.

Insurance paid under the Merchant Marine Act of 1926, as amended.

Survivors Benefit Program.

INCOME EXCLUDED IN DETERMINING DEPENDENCY OF PARENTS. In determining the
dependency of a parent for disability and death compensation purposes, the following will be excluded
in computing the income of such parent:

Six-months' death gratuity from a service department.

Bonus or similar cash gratuity paid by any State based on service in the Armed Forces of the
United States.

Mustering-out pay.

Amounts of pension or retirement pay which have been waived pursuant to a Federal Statute,
from the following sources:

0 Civil Service Retirement and Disability Fund.
0 Railroad Retirement Board.

0 District of Columbia, Firemen or Policemen.
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0 District of Columbia, Public School Teachers.
0 Former Lighthouse Service.

Annuities received under Chapter 73 of Title 10 of the United States Code (formerly the
Uniformed Services Contingency Option Act.)

Any payments by the United States Government under laws administered by the Department
of Veterans Affairs in the form of:

0 Disability or death benefits.
0 World War adjusted compensation.

0 Proceeds of matured endowment policies and dividends (including special and termination
dividends) of Government insurance.

Where the claimant is being maintained in a rest home, money paid to the home or the
claimant to cover the cost of maintenance which is not in remuneration for services, is not to
be considered income, regardless of whether it is furnished by a charitable organization or by a
friend or relative. This expense is not deductible, however, if it is paid from income of the
claimant.

Proceeds of a fire insurance policy.

The rental value of property owned and resided in by the claimant.

The value of an increase in stock inventory of a business at the end of the year.

Charitable donations from public or private relief or welfare organizations.

Any net profit from the sale of claimant's dwelling, provided such amount is applied to
purchase of another home within one year from time of sale or the end of the succeeding

calendar year.

Proceeds from Servicemen's Group Life Insurance.

CORPUS OF ESTATE. 1f there is a conclusive presumption of dependency of a parent, the size of the
claimant's estate will be disregarded. If the claimant is not found to be dependent, but might
otherwise be considered as dependent, the size of the state must be considered. Dependency will not
be considered to exist if the property or estate of the parent is of such character that it would be
reasonable that some part of it be sold and the proceeds used to live.

INCEPTION OF DEPENDENCY. The fact that the veteran has regularly supported a parent is not
conclusive evidence that dependency of the parent existed, but will be considered along with all other
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evidence. Generally, the amount of each contribution, as compared to the other income and the
normal living expenses of the parent will determine whether the parent was indeed dependent upon
the veteran. In death claims, it is not material whether the dependency of the parent arose prior to or
following the death of the veteran. There may have been no necessity for the veteran to contribute to
the support of the parents during the veteran's lifetime. In such instances, the parent might still
establish entitlement to death compensation if, after the death of the veteran, income of the parent
decreases or normal living expenses increase to such a degree as to cause dependency of the parent.

REMARRIAGE. Payment of disability or death compensation to a dependent parent will not be
denied or discontinued solely because of the remarriage of the parent. If it is shown, after considering
the combined income and expenses of the parent and spouse, that dependency continues to exist,
compensation payments will be continued.

STATE PROPERTY LAWS. State property laws as to ownership of real or personal property (such as
community property laws) are not for application. Ownership will be determined as a question of fact
on the terms of the title of such property, which in most cases will be conclusive. Where property is
held jointly by a husband and wife, each will be considered as owning one-half. It is no longer
necessary for the VA to determine the personal contributions of each person toward the purchase of
property. This test of ownership applies to joint bank accounts, stocks and bonds or other
investments, as well as real property. Generally, the claimant's statement concerning the nature of the
recorded title will be adequate. Where a claimant owns one-half of income property, then only one-
half of the income will be considered the claimant’s.

Effect of Divorce Decree

A divorce decree, regular on its face, regardless of where granted, will be accepted for pension,
compensation, or dependency and indemnity compensation purposes in determining marital status,
unless there is a protest or reason for further inquiry. Where there is a protest or reason for further
inquiry, the decree will be accepted as effecting a change in the marital status of the parties if the
defendant was "personally served" by a method authorized by law as sufficient to support a judgment
in persona against such defendant, or if the defendant appeared in person or by counsel authorized by
him where:

e The decree was entered in a Federal Court; or
o The decree was entered in a state in which it is not subject to attack, either direct or collateral.

If the decree is subject to direct or collateral attack in the state in which it was granted, or if it is
established that the plaintiff to whom the divorce was granted was not a bona fide resident of the
jurisdiction wherein the divorce was granted, the decree will not be accepted as effecting a change in
the marital status of the parties.

Proof of Annulment

Where the marriage or remarriage of a claimant who seeks benefits as an unmarried or un-remarried
person has been annulled, such person must submit as proof of such action a certified copy of the
annulment decree, which must have been rendered by a court with basic authority to render such
decrees. Where an annulment decree has not been obtained but claim is made on the grounds that
marriage or remarriage is void, then sufficient evidence to substantiate the allegation must also be
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submitted. It is not necessary to submit copies of the petition to the court or a transcript of the court
testimony in such cases.
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CHAPTER 11

DEPENDENTS COMPENSATION FOR
WARTIME SERVICE-CONNECTED DEATH

General Provisions

Section 321 of Title 38, U.S. Code, provides that the surviving widow, child or children, and
dependent parent or parents of any veteran, discharged or released under conditions other than
dishonorable, who died before January 1, 1957, as the result of injury or disease incurred in or
aggravate by active military, naval, or air service, in line of duty, during a period of war, shall be
entitled to receive compensation at the monthly rates specified in Section 156 of this Manual. Such
benefits are also available for dependent survivors of persons who are killed while proceeding directly
to or returning directly from active duty training or inactive duty training prior to January 1, 1957.
Dependency and indemnity compensation, as discussed in Chapter 15 of this Manual, is payable to
survivors of veterans who died on or after January 1, 1957, as the result of service-connected
disabilities.

Definitions of "Periods of War"
The term "Period of War" as used in this Chapter shall include:
0o WORLD WAR II:
e The period beginning on December 7, 1941, and ending on December 31, 1946

e Any period of continuous service performed by the veteran after December 31, 1946, and
before July 26, 1947 - if such period began before January 1, 1947.

0 KOREAN CONFLICT: The period beginning on June 27, 1950, and ending on January
31,1955.

0 VIETNAM ERA: The period beginning on August 5, 1964, and ending on May 7, 1975.

0 GRANADA AND LEBANON ERA: The period beginning on August 24, 1982, and ending on
July 31, 1984.

0 PANAMA ERA: The period beginning on December 20, 1989, and ending on January 31,
1990.

0 PERSIAN GULF WAR: The period beginning on August 2, 1990, and ending on the date
thereafter prescribed by Presidential proclamation of by law.

Definition of "Widow"

The term "widow" as used in this Chapter means the wife of a male veteran or the husband of a female
veteran, who lived with the veteran continuously from the date of marriage to the date of his or her
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death, except when separation was caused through no fault of the widow or widower, and who is
currently unmarried; and

e As to the widow of a veteran of World War II, was married to the veteran for one year or
more; or for any period of time if a child was born of the marriage, or was born to them
before the marriage.

e As to the widow of a veteran of the Korean Conflict, was married to the veteran for one year
or more; or for any period of time if a child was born of the marriage, or was born to them
before the marriage.

e As to the widow of a veteran of the Vietnam Era, was married to the veteran for one year or
more; or for any period of time if a child was born of the marriage, or was born to them
before the marriage.

e Asto the widow of a veteran of the Grenada and Lebanon Era, was married to the veteran for
one year or more; or for any period of time if a child was born of the marriage, or was born to
them before the marriage.

e As to the widow of a veteran of the Panama Era, was married to the veteran for one year or
more; or for any period of time if a child was born of the marriage, or was born to them
before the marriage.

e Asto the widow of a veteran of the Persian Gulf War, was married to the veteran for one year
or more; or for any period of time if a child was born of the marriage, or was born to them
before the marriage.

Public Law 91-376, approved August 12, 1970, provided eligibility for a number of remarried widows
to be returned to the VA rolls. When a widow remarries, she/he is removed from the VA rolls. This
law provided that when the second or subsequent marriage has been dissolved by death or divorce,
she/he may return to the VA pension, compensation or DIC rolls and receive benefits based on the
service of the first spouse. These provisions were effective January 1, 1971. Also, if a widow
terminates a relationship which previously resulted in restriction of payment of VA benefits, she/he
may be returned to the VA rolls. This provision was also effective January 1, 1971.

The Omnibus Budget Reconciliation Act of 1990, Public Law 101-508, November 5, 1990, eliminated
reinstatement of benefits to surviving spouses who remarried, or if inference of remarriage by a
surviving spouse is shown. This provision applied to claims received on or after November 1, 1990.

Public Law 102-86, August 14, 1991, amended the provision to prohibit reinstatement based on date
of termination of remarriage (or inference of remarriage) instead of date of claim (date claim receive by
VA). Under Public Law 102-86, reinstatement is barred if termination of remarriage or inference of
remarriage by a surviving spouse occurs after October 31, 1990.

On or after October 1, 1998, remarriage of a surviving spouse terminated by death, divorce, or
annulment, will not bar the furnishing of dependency and indemnity compensation, unless the

Secretary determines that the divorce or annulment was secured through fraud or collusion.

Dependent Widower Entitled
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The term "widow" as used in this Chapter, includes the widower of any deceased female veteran.
Under the provisions of Public Law 92-540, approved October 24, 1972, the terms "wife" and "widow"
also mean the "husband" or the "widower" of a female veteran.

Prior to the passage of the above mentioned law, the terms "wife" and "widow" included the husband
of a female veteran only if he was permanently incapable of self-support due to mental or physical
disability, and was thus dependent upon the female veteran.

Special Provisions Relating to Marriages

Veterans law and regulations provide that certain marriages may be deemed valid, even though a legal
impediment to the marriage may have existed.

Rates of Monthly Compensation

The monthly rates of wartime death compensation shall be as set forth by current law for the
following:

¢  Widow but no child

e Widow with one child. (with additional amount for each additional child)
e No widow but one child

e No widow but two children (equally divided)

e No widow but three children (equally divided) (with additional amount for each additional
child, total amount to be equally divided)

¢ Dependent mother or father
e Dependent mother and father

Public Law 94-71, effective August 1, 1975, authorizes the VA to pay an otherwise
eligible widow or dependent parent an additional amount per month if they are:

e A patient in a nursing home, or

e Helpless or blind, or so nearly helpless or blind as to need or require the aid and attendance of
another person.

Before this additional amount can be paid, the VA must be furnished with evidence showing need for
aid and attendance of another person.

Application

Department of Veterans Affairs Form 21-534 is used when the claim is by, or on behalf of, a widow,
dependent widower, child or children. Where the claim is filed by, or on behalf of a surviving parent,
application is made on VA Form 21-535. In those instances where claim is filed by a parent whose
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income is in excess of the amount specified , the claim should be accompanied by a properly
completed VA Form 21-509.

Effective Dates

Generally, the effective date of an award of death compensation will be the first day of the month in
which the veteran died (if claim is filed within one year following date of death), or the date on which
entitlement arose, whichever is later. A widow entitled to death benefits from the date of the veteran's
death shall, for the month of the veteran's death, receive not less than the amount of disability
compensation or pension the veteran would have received. Where a claim for death compensation is
received more than one year after the date of the veteran's death, benefits may be awarded only from
the date of receipt of the claim by the Department of Veterans Affairs. In those instances where
entitlement is not shown on the original claim, benefits will be awarded effective from date of receipt
of evidence which establishes entitlement.
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CHAPTER 12

DEPENDENCY AND INDEMNITY COMPENSATION

General Provisions

Prior to January 1, 1957, death compensation payable to the qualified dependents of veterans who died
as the result of service-connected disabilities. In the case of persons dying in service, in line of duty,
Servicemen's Indemnity was also payable to a limited class of beneficiaries. From combination of
these two gratuitous benefits, the Congress provided for dependency and indemnity compensation, as
dealt with in this Chapter. This benefit is payable to qualified dependents of veterans who died on or
after January 1, 1957, as the result of service-connected disabilities, and is also payable to those persons
who are entitled to receive death compensation and who elect to receive dependency and indemnity
compensation.

Right of Election

Any person who, on or after December 31, 1956, is eligible as a dependent for death compensation
under any law administered by the Department of Veterans Affairs by reason of a death occurring
before January 1, 1957, may receive DIC upon application therefore. The election of DIC by those
beneficiaries receiving death compensation need not be made on any specific form. A statement in
writing over the payee's signature may be accepted as a valid election of DIC.

A person shall be considered to have been "granted dependency and indemnity compensation" when
that person (or fiduciary) has negotiated one check for this benefit or dies after filing an election and
prior to receipt or negotiation of a check. Once an election of DIC has become effective, the payee
may never revert to payments of death compensation.

Basic Eligibility

Dependency and indemnity compensation is payable upon application therefore, to the widow or
widower, dependent children, and dependent parents of a veteran who dies on or after January 1, 1957

and:

e from disease or injury incurred in or aggravated in line of duty while on active duty or active
duty for training, or

e from injury incurred or aggravated in line of duty while on inactive duty training, or

e from a disability for which compensation is payable under laws administered by the
Department of Veterans Affairs.

Basic entitlement to DIC is established if the above conditions are met, regardless of whether the
service of the veteran was performed during wartime or peacetime.
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Dependency and indemnity compensation is not payable to the dependents of any deceased veteran
who died on or after January 1, 1957, after separation from service, unless the deceased veteran was
discharged or released from service under conditions other than dishonorable.

Definitions of Dependents
For the purpose of determining entitlement to DIC, the following definitions are for application:

e The term "widow" means the legal spouse of the veteran at the time of his or her death, and
who was married to the veteran -

0 before the expiration of 15 years after the termination of the period of active duty, active
duty for training, or inactive duty training in which the injury or disease causing the death
of such veteran was incurred or aggravated; or

0 for one year or more; or
0 for any period of time if a child was born of the marriage or born before the marriage.

It must also be shown that the spouse (widow or widower) lived continuously with the veteran from
the date of marriage to the date of death of the veteran, unless a separation occurred through no fault
of the spouse. The spouse, once established as the legal widow or widower, may later remarry, and
VA benefits will be terminated. In the event such remarriage later terminates by death or divorce, the
former widower may be returned to the VA rolls upon proper application for such benefits.

Under current laws and regulations, the widower of a female veteran can be eligible for VA benefits on
the same basis as the widow of a male veteran. It is immaterial whether the widower of a female
veteran is disabled or whether he was in fact dependent upon the female veteran prior to her death.

Applications
Widows and children must complete VA Form 21-534 to apply for dependency and indemnity
compensation, while a dependent parent must use VA Form 21-535. An application filed on or after

January 1, 1957, with the Social Security Administration shall be considered a claim for DIC.

Rates of Dependency and Indemnity Compensation Payable to or for Widows and
Children

Under the provisions of current laws, the rates are the same regardless of the veteran’s rank while on
active duty. Specific rates are available at www.va.gov.

A widow who is eligible to receive a monthly amount shown above, will also be entitled to an

additional amount per month for each eligible child of the veteran. The widow may also receive an
additional amount per month if she/he is a patient in a nursing home, or she/he is helpless or blind,
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and is in need of the aid and attendance of another person. Also payable is housebound award if
widow is not eligible for aid and attendance, but is confined to her home.

The monthly rates of dependency and indemnity compensation are payable for school and helpless
children and are available at www.va.gov.

Dependency and Indemnity Compensation Rates to Certain Widows and Widowers
When Veteran's Death is Not Service-Connected

Public Law 95-479, effective October 1, 1978, provides that dependency and indemnity compensation
may be paid to some widows even though the veteran's death is not shown to be service-connected.
Eligible are widows of veterans who were rated 100% service-connected at time of death, and such
100% rating was in effect for ten years or more. If the veteran was rated 100% less than ten years,
he/she must have been 100% for at least five years beginning on the day following discharge or release
form active duty. If the veteran was a Prisoner of War, the 100% evaluation must have been in affect
for only on year preceding death. Payment of DIC in such cases does not indicate a service-connected
death, but rather that the DIC rate can be paid. None of the other benefits would be available that are
normally provided in service-connected death cases, such as the larger VA burial allowance, etc.
Under this particular provision, a widow is eligible for the DIC rate of benefits only if he/she and the
veteran were married for one year or more immediately prior to the veteran's death, unless a child was
borne of the widow(er) and the veteran.

Income of Parents - DIC
All payments of any kind and from any source shall be considered in computing the annual income of
parents for the purpose of determining entitlement to dependency and indemnity compensation
except the following:

e payments of the six-months' death gratuity

¢ donations from public or private relief or welfare organizations

e payments of DIC, disability or death compensation, or disability or death pension from the
VA

e lump-sum death payments paid by Social Security

e payments of bonus or similar cash gratuity by any State based upon service in the Armed
Forces
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e payments under policies of Servicemen's Group Life Insurance, United States Government
Life Insurance or National Service Life Insurance, and payments of Servicemen's Indemnity

e ten percent of the amount of payments to an individual under public or private retirement,
annuity, endowment, or similar plans or programs

e amounts equal to amounts paid by a parent of a deceased veteran for:
0 adeceased spouse's just debts,

0 the expenses of the spouse's last illness to the extent such expenses are not reimbursed
under Chapter 51 of Title 38, and

0 the expenses of the spouse's burial to the extent that such expenses are not reimbursed
under Chapter 23 or Chapter 51 of Title 38;

e proceeds of fire insurance policies

e amounts equal to amounts paid by a parent of a deceased veteran for:
0 the expenses of the veteran's last illness, and

0 the expenses of burial to the extent that such expenses are not reimbursed under
Chapter 23 of Title 38;

e profit realized from the disposition of real or personal property other than in the course of a
business

e payments received for discharge of jury duty or obligatory civic duties.

The Administrator may provide by regulation for the exclusion from income of amounts paid by a
parent for unusual medical expenses.

Unusual Medical Expenses

There will be excluded from the amount of a claimant's annual income any amount paid for unusual
expenses. This includes expenses paid by a parent by reason of illness and those paid by the parent for
members of family who are members of the household.

Income for Full Calendar Year Considered

Where dependency and indemnity compensation is otherwise payable from the first day of the month
in which the veteran dies or from the date of filing claim, the proportionate income computation will

be applied only if the income for the full calendar year exceeds the statutory limitation. In such cases a
pped ony ome forts cary . 4 \
proportionate income limitation will be established for the period from the date of entitlement to the
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end of that calendar year. The total amount of income received by the claimant during that period
will govern the payment of benefits. Income received prior to the date of entitlement will be
disregarded.

Effective Dates of Awards

Where the death occurs in service, DIC will be awarded to persons found eligible, effective from the
first day of the first full calendar month of entitlement, providing that a claim is received within one
year from date of death. VA benefits, however, are not payable for any period during which the
claimant received, or was entitled to receive, military pay, allowance, allotment, or other payment
from service.

Where the death occurs after separation from service (and after January 1,1957), DIC will be payable
to the eligible person effective from the first day of the month in which death occurs, if claim is filed
within one year following the death. A widow entitled to death benefits from the date of the veteran's
death shall, for the month of the veteran's death, receive not less than the amount which the veteran
would have received.

Where the death occurred prior to January 1, 1957, DIC is payable effective the date of receipt of a
signed election to change from death compensation to dependency and indemnity compensation.

DIC will be awarded to an eligible child effective the first day of the calendar month following the
month in which entitlement was established.

DIC will be payable to parents effective the first day of the calendar month following the month in
which eligibility was determined.
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CHAPTER 13

CAUSE OF DEATH, PRINCIPAL OR
CONTRIBUTORY

General Provisions

Death compensation or dependency and indemnity compensation, are payable to the qualified
dependents of a veteran if it is shown that the principal cause of death was a service-connected
disability, disease or injury. These service-connected death benefits are also payable if it can be shown
that the service-connected disability, disease or injury materially contributed to death. It is not
sufficient to show that the service-connected disability casually shared in producing death. It must be
shown that there was a connection between the service-connected disability and death.

Factors or Consideration in Contributory Causes of Death

Generally, minor service-connected disabilities would not be held to have contributed to death where
the death resulted from a condition not related to the service-connected disabilities. This is especially
true where the service-connected disability is of a static nature or does not materially affect a vital
organ. This is also true where the disability is of the muscular or skeletal functions and does not
materially affect other vital body functions. As an example, it would not generally be held that
disabilities such as flat feet, back strain, or muscle injury are contributing causes of death.

Service-connected disease or injury which involves active processes affecting vital organs can
frequently be shown to be contributory causes of death, even though the primary cause of death may
be entirely unrelated to the service-connected condition. All available evidence should be furnished
relative to the general impairment of health brought about by disease of this nature. It is not unusual
that the debilitating effects and general health impairment brought about by these service-connected
chronic conditions would render the person considerably less capable of resisting the effects of other
disease or injury, and thereby materially contribute to death. Examples of instances referred to in this
paragraph would include active tuberculosis, most heart and circulatory diseases, and other active
disease processes which would ordinarily be expected to lower the resistance of an individual to such
an extent as to make the individual less capable of overcoming undercurrent disease or injury.

Death From Suicide

In order for suicide to constitute willful misconduct, the act of self-destruction must be intentional.
Department of Veterans Affairs regulations state that a person of unsound mind is incapable of
forming an intent, or guilty mind, which is an essential element of crime of willful misconduct.

In attempting to establish service-connection for suicide, it is a requirement that the precipitating
mental unsoundness be service-connected. A question to be determined in each individual case is
whether a person, at the time of the suicide, was so unsound mentally that he or she did not realize the
consequence of such an act, or was unable to resist such an impulse.
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The act of suicide or a bona fide attempt is considered by the VA to be evidence of mental
unsoundness. Therefore, when no reasonable adequate motive for suicide is shown by the evidence of
record, the act will be considered to have resulted from mental unsoundness.
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CHAPTER 14

PENSION TO WIDOWS AND CHILDREN
FOR NONSERVICE-CONNECTED DEATH

Enabling Legislation

Public Law 95-588, approved November 4, 1978, was entitled "Veterans' and Survivors' Pension
Improvement Act of 1978", and provided a new pension program for veterans and their survivors.
For the purpose of distinguishing this particular law from earlier VA pension laws, this new law is
referred to as "restructured pension." The restructured pension program went into effect January 1,
1979, and any claim for benefits received by the VA on or after that date will come under Public Law
95-588.

This law provided a savings clause for persons who were already receiving, or were entitled to receive,
pension benefits under a law in effect on December 31, 1978. Such persons are provided with a choice
of remaining under the law they are receiving on, or changing to Public Law 95-588, whichever is to
their advantage. Any signed election to change to the new law must be made to the VA regional office
having jurisdiction over the individual claimant's file. Any election made prior to September 30, 1979,
will provide an effective date of new law benefits from January 1, 1979. Any election received by the
VA after September 30, 1979, will provide new law benefits only from the date of receipt of the
election.

Basic Eligibility

The basic eligibility for widows and children of veterans to receive pension under this new
restructured pension program is essentially the same as that for earlier pension programs. The veteran
must have service in the Armed Forces of the United States for 90 days or more during a period of
wartime, and discharge or release must have been under other than dishonorable conditions. In
addition, the widow and children must provide evidence showing their legal relationship to the
veteran, and they must all meet the statutory income limitations described in this chapter. Included, as
being basically eligible for restructured pension benefits, are the widows and children of veterans
whose service was during; World Wars I or II, the Korean Conflict, Vietnam Era, the Grenada and
Lebanon Era, the Panama Era, or the Persian Gulf War, OEF/OIF.

Maximum Annual Guaranteed Rates

Earlier VA pension laws provided that a widow or child could receive pension if annual income was
within prescribed limits. The restructured pension law will provide benefits by using a maximum
annual income. This simply means that a pension will be guaranteed a maximum annual income,
reduced dollar for dollar by whatever income the eligible recipient may receive from sources other
than VA. The maximum annual income rates for widows and children are available at www.va.gov.

14-1


http://www.va.gov

TVC 10/03/08

Countable Income

The income of a dependent child shall be considered as the widow's income to the extent that such
income is reasonably available to or for the widow. The law contains a provision that allows the VA
to disregard a child's income if by counting it a hardship would be worked on the widow. The
following sources of income will not be counted by the VA when determining the entitlement of a
widow or child to pension under Public Law 95-588:

e Donations from public or private relief or welfare organizations.

e Amounts equal to amounts paid by a surviving spouse or child for the veteran's just debts and
the un-reimbursed expenses of the veteran's last illness and burial.

e Amounts equal to amounts paid by a surviving spouse of a veteran for the last illness and
burial expenses of a veteran's child.

e Fire insurance policy proceeds.

e Profit from the sale of real or personal property other than in the course of business.

e Amounts in joint accounts acquired by reason of the death of the co-owner.

e Amounts paid by a surviving spouse for educational expenses involved in a course of approved
training or education, including tuition, fees, books, supplies, and unusual transportation if
the widow is entitled to aid and attendance allowance.

e Un-reimbursed medical expenses to the extent they exceed 5% of the maximum annual rate
that would be applicable based on the number of family members for whom pension is
payable. The additional amount being received for aid and attendance will not be added in
determining the 5%.

e The earned income of any child would be excluded up to the amount which would require the
child to file a Federal income tax return. In addition, if a child is pursuing a post-secondary
course of education or training, there maybe excluded from his or her income the costs of
such education.

Corpus of Estate

As under the previous pension program (PL 86-211), the restructured pension program authorizes the
VA to deny or terminate benefits whenever the estate of the claimant is shown to be excessive. Under
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the restructured pension program, the VA must count not only the estate of the widow or the veteran,
but also the estate of any dependent children.

Indexing of VA Pension Benefits for Widows and Children

Effective January 1, 1979, all VA pension guaranteed annual rates were automatically adjusted to the
Consumer Price Index. When an increase in Social Security benefits is granted, the maximum annual
VA pension rate under the new law will be adjusted by the same percentage as the Social Security
increase. This statutory provision will prevent any VA pensioner from suffering a decrease in benefits
solely because of an increase in Social Security.
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CHAPTER 15

CLAIMS

General

There are several types of claims. The most common of these is the formal claim, which is filed in the
form prescribed by the Department of Veterans Affairs, and which has been so designed as to provide
questions which, when properly answered, will provide basic information relevant to the particular
claim for which the form was devised. In this Chapter, the formal claim, as well as the informal claim,
the abandoned claim, and the reopened claim, will be discussed.

Formal Claims

A formal claim is defined as a claim of benefits which is filed in the form prescribed by the
Department of Veterans Affairs. A specific claim in the form prescribed by the Department of
Veterans Affairs must be filed in order for benefits to be paid to any individual under laws
administered by the Department of Veterans Affairs. For example, VA Form 21-526 is the prescribed
form for use in claims of disability compensation and disability pension. Veterans may file an online
application at www.va.gov. Generally, once a claim for one of these benefits has been filed in the
prescribed form, it is not necessary that another such form be subsequently filed, even though the
veteran may later desire to claim another benefit. A claim by a veteran for compensation may be
considered to be an informal claim for pension; and a claim by a veteran for pension may be
considered to be an informal claim for compensation. In order for pension to be awarded a veteran
who claimed compensation (or vice versa), it is necessary that any additional evidence of entitlement
(such as evidence of un-employability, etc.) be furnished within one year from date of receipt of the
original claim in the Department of Veterans Affairs. The same principle outlined above is equally
applicable in claims of death benefits. That is, a formal claim must be filed before benefits may be
paid. A claim for dependency and indemnity compensation may be considered a claim for death
pension; and a claim for death pension may be considered a claim for dependency and indemnity
compensation.

Informal Claims

Pertinent VA Regulations define an informal claim as any communication or action, indicating an
intent to apply for one or more benefits under laws administered by the VA, from a claimant, his or
her duly authorized representative, a Member of Congress, or some person acting as next friend of a
claimant who is not physically or mentally capable of acting in his or her own behalf. Such informal
claim must identify the benefit sought. Upon receipt of an informal claim, if a formal claim has not
been filed, an application form will be forwarded by the VA to the claimant for completion. If the
completed formal application is received by the VA within one year from the date it was sent to the
claimant, it will be considered filed as of the date of receipt of the informal claim. Generally, benefits
to which the claimant is found to be entitled would be payable effective from date of receipt of the
informal claim by the VA.
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There are many instances when the Service Officer can use the informal claim to the claimant's
advantage. For example, if it would appear that considerable time will be consumed in gathering
evidence needed to establish entitlement to the claimed benefit, the Service Officer may prepare an
informal claim for the particular benefit sought, and thereby gain advantage of a full year which may
be devoted to securing the additional evidence needed.

The informal claim should be prepared for the personal signature of the veteran, and should be
accompanied by VA Form 21-22, signed by the veteran and executed in favor of the organization
which the veteran chooses.

The informal claim may be used in connection with any benefit sought by the claimant, so long as
such informal claim clearly identifies the claimant and the benefit which he or she seeks. The Service
Officer should make use of the informal claim in every instance in which a delay is anticipated in
gathering the information or evidence needed to complete a formal claim. By following this
suggestion, the Service Officer can make certain that the veteran will receive benefits from the earliest
possible date. It should be remembered that the effective date from which benefits may be awarded by
the Department of Veterans Affairs generally cannot be earlier than the date on which a claim, formal
or informal, is received in the Department of Veterans Affairs.

Reopened Claims

Once a formal claim for pension or compensation has been received by the Department of Veterans
Affairs, claiming benefits under laws currently in force, it is not necessary to later file another formal
claim. Receipt by the Department of Veterans Affairs of a VA examination; report of hospitalization
at VA expense; evidence from a private physician or layman relating to the existence or increase in
severity of a disability; or report from a state, county, municipal or recognized private hospital, will
serve as a claim for increased benefits (or as a claim to reopen a previously disallowed claim).

Abandoned Claims

When the Department of Veterans Affairs receives an original claim or a claim for increase, action is
taken to notify the claimant of any additional evidence which maybe required in connection with the
claim. In those instances where such is in order, the physical examination of the veteran is scheduled
by the Department of Veterans Affairs.

Where the claimant fails to submit the additional evidence requested by the Department of Veterans
Affairs within one year from the date such additional evidence is requested, or when a veteran fails,
without adequate reason, to respond to an order to report for a physical examination within one year
from the date of request, the claim for benefits will be considered abandoned. In such instances, a new
claim, formal or informal, is required before benefits may be subsequently paid.

Where payments of pension, compensation or dependency and indemnity compensation have not
been made or have been discontinued because a payee's address is unknown for a period of one year or
more, the claim will be considered as abandoned. Upon receipt of a new claim, formal or informal, no
payments may be made for any period prior to the date evidence is received in the VA of the present
whereabouts of the payee.
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CHAPTER 16

ACCRUED BENEFITS

General

Public Law 87-825, approved October 15, 1962, brought about some drastic changes in the matter of
accrued benefits. Prior to the passage of this law, VA Regulations and Title 38, U.S. Code, provided
for payment of benefits due and unpaid at the time of the veteran's death. This new law provides for
the discontinuance of benefits to a veteran effective the last day of the month prior to the month in
which death occurred.

Basic Entitlements

Under the laws prior to the passage of PL 87-825, any amount due and unpaid at the time of a
veteran's death could be paid to the person first listed below:

e Spouse;

o Children (in equal shares);

e Dependent parents;

o If veteran was not survived by any of the persons named above, only so much of the accrued
benefits could be paid as might be necessary to reimburse the person who bore the expenses of
last sickness and burial of the veteran.

The passage of PL 87-825 caused a loss of monetary benefits in some cases. An example of this loss is
where a veteran dies on the 15th of the month. The benefits are discontinued effective the last day of
the month prior to death. If the widow is for some reason ineligible for death benefits, then there will
be no entitlement to any accrued benefits.

Lump Sum Payable at Death of Competent Hospitalized Veteran (Old Law)

When a veteran:

e is in receipt of compensation or pension (under laws in effect prior to July 1, 1960) in an
amount in excess of $30 monthly, and

e has no proof of dependents (spouse, child, or dependent parent) of record in the claims file;
and

e is maintained in a hospital, institution or domiciliary at VA expense in excess of six months
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the compensation or pension to which the veteran is otherwise entitled is adjusted to 50% of the
amount otherwise payable or $30 monthly, whichever is the greater. Generally, benefits withheld by
the Department of Veterans Affairs during a period of hospital treatment, institutional or domiciliary
care, may be paid to the veteran in a lump sum shortly following an approved discharge from the
hospital, institution, or domiciliary.

Where benefits have been withheld under the circumstances outlined above, and the veteran dies
before the amount withheld has been paid, the lump sum of such amount is payable to the living
person first listed below:

e Spouse;
e Children (in equal shares), without regard to their age or marital status;
e Dependent parents in equal shares, or the surviving parent;

e If no person in the classes above survives the veteran, only so much of the lump sum may be
paid as may be necessary to reimburse the person who bore the expenses of last illness and
burial of the veteran.

A waiver of rights by a person having title to all or a share of the accrued lump sum will not serve to
vest title to a person having equal or successor rights.

Lump Sums Due Incompetent Hospitalized Veterans (Old Law)

When any veteran who has no dependent (spouse, child or dependent parent) is hospitalized in a VA
hospital or at VA expense for more than six months, compensation or pension payments to the
veteran are reduced to one-half the amount to which he is entitled or a specific monthly amount,
whichever is the greater. When an incompetent veteran who has no dependent is hospitalized in a VA
hospital or at VA expense, all payments to the veteran are discontinued if and when the estate equals
or exceeds the maximum amount set by current law.

If an incompetent veteran dies before the amounts withheld under the two provisions outlined above
are paid, no part of the amount due and unpaid the veteran at the time of death, is payable to any
person. The amounts due and unpaid under the circumstances outlined above revert to the Treasury.

Time Limits for the Filing of Claims for Accrued

Application for lump sum accrued, must be filed with the VA within one year after the death of the
veteran. If, however, any person otherwise entitled is under legal disability (incompetent or a minor)
at the time of the veteran's death, the one-year period will run from the date of termination or
removal of the legal disability. There is no time limit for furnishing evidence necessary to complete an

application for lump sum accrued.

Application Forms
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When a deceased veteran, is survived by a dependent, such dependent may apply for the withheld
amounts by completing VA Form 21-614, "Application for Accrued Amounts of Veterans' Benefits
Payable to Widow, Widower, Child or Dependent Parents."

When the deceased veteran is not survived by one of the mentioned dependents, then the person
bearing the expenses of last sickness and burial of the veteran may claim reimbursement from the
accrued amounts due the veteran at the time of death by completing VA Form 21-601, "Application
for Reimbursement from Accrued Amounts Due a Deceased Beneficiary."

A claim for accrued benefits, like any other claim, should be accompanied by a completed and signed
VA Form 21-22, naming the organization selected by the claimant as representative.
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CHAPTER 17

BURIAL ALLOWANCES

General

Sections 902, 903, 904, 905 and 907, of Title 38, U.S. Code, Veterans Benefits, provide authority for
the Department of Veterans Affairs to pay allowances toward the funeral expenses of certain eligible
veterans.

The VA burial allowance may be paid in the following instances:
e Veteran whose death is determined to be service-connected; or

o If death is not caused by service-connected disabilities, the VA burial allowance will be paid
only if the veteran was, at time of death, in receipt of disability compensation or would have
been entitled to compensation, but for the receipt of military retirement pay, or pension or
died while a properly admitted patient in a VA facility. If a veteran was not in receipt of
benefits at time of death, but a claim was pending and it is later established that evidence was
sufficient to show entitlement at time of death, VA burial allowance may be paid.

e Active military service of veteran must have been during a designated period of wartime, and
discharge or release must have been under conditions other than dishonorable.

When it is shown that a veteran's death is caused by a service-connected disability, the VA will
authorize a maximum payment as prescribed by current law. This payment is in lieu of the burial
allowance and the burial plot amount.

In nonservice-connected death cases, the burial plot allowance may be paid even though the burial
allowance is not authorized. The plot allowance cannot be paid if the veteran is buried in a national
cemetery.

Claiming Burial and Plot Allowances

e Claims for reimbursement or direct payment of burial and funeral expenses and transportation
of the body of an eligible veteran may be executed by the following persons:

0 The funeral director if the entire bill or any portion of the bill is unpaid;

0 The individual whose personal funds are used to pay burial, funeral and transportation
expenses;

0 The executor or administrator of the estate of the veteran or of the estate of the person

who paid the expenses of the veteran's burial. If no executor or administrator has been
appointed, claim for reimbursement or direct payment may be made by some person
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acting for the estate of the claimant, if such person will make distribution of the burial
allowance to the person or persons entitled under the laws governing the distribution of
interstate estates in the State of the decedent's personal domicile.

¢ Claims for plot and interment allowance.

0 For the purpose of the plot and interment allowance "plot" or "burial plot" means the
final disposal site of the remains, whether it is a grave, mausoleum vault, columbarium
niche, or other similar place. Interment expenses are those costs associated with the final
disposition of the remains and are not confined to the acts done within the burial grounds
but may include the removal of bodies for burial or interment.

0 Claims for the plot or interment allowance may be executed by:

o The funeral director, if he or she provided the plot or interment services, or advanced
funds to pay for them, and if the entire bill for such or any balance thereof is unpaid (if
the unpaid bill or the unpaid balance is less than the statutory plot or interment
allowance, only the unpaid amount may be claimed by the funeral director; or

e The person(s) whose personal funds were used to defray the cost of the plot or
interment expenses; or

e The person or entity from whom the plot was purchased or who provided interment
services if the bill for such is unpaid in whole or in part. An unpaid bill for a plot will
take precedence in payment of the plot or interment allowance over an unpaid bill for
other interment expenses or a claim for reimbursement for such expenses. Any
remaining balance of the plot or interment allowance may then be applied to
interment expenses; or

e The executor or administrator of the estate of the veteran or the estate of the person
who bore the expense of the plot or interment expenses. If no executor or
administrator has been appointed, claim for the plot or interment allowance may be
filed for the burial allowance.

Time Limit for Claiming Burial Allowance

Claims for the burial allowance for non-service connected deaths must be received within two years
after the permanent burial or cremation of the body. There is no time limit for applying for service-
connected burial allowance. If, at the time of death, the veteran's discharge was such that it barred the
VA from paying the burial allowance, the allowance may be paid at a later date if the discharge is later
changed to permit payment. In such instances, the claim for the VA burial allowance must be
submitted within two years after the character of the discharge has been changed or altered.

Claim for the Burial Allowance
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Claim for the burial allowance is made by completing VA Form 21-530, "Application for Burial
Allowance." All supporting evidence should be submitted along with the claim. Failure to furnish
such evidence will only delay VA action to award the burial allowance to the eligible person.
Evidence required to complete a claim for VA burial allowance will include the following;:

e Statement of account (preferably on the billing head stationery of the funeral home), which
will list each item for which charge is made, showing the cost of each item, total cost of
services, and name of the person who authorized the services. Statement should also show the
name and VA claim number of the deceased veteran.

o If the funeral home paid for the burial or interment plot, then such expense should also be
shown on the statement of account.

e In those instances in which the charges for burial, funeral and transportation have already been
paid, receipted bills must be submitted which show by whom payment was made.

e Proof of death must be furnished before the VA will take any action to pay the burial
allowance. Most funeral homes automatically obtain copies of the death certificate, and will
submit a copy along with VA Form 21-530, when it is sent to the Department of Veterans
Affairs.

Where a burial allowance claim is made in a case in which no service organization holds current power
of attorney, the claim should be accompanied by a VA Form 21-22, executed in favor of the
organization selected by the claimant.

Special Conditions Governing Payments

TWO OR MORE PERSONS EXPENDED FUNDS: 1If two or more persons have paid from the
personal funds toward the burial, funeral, plot, interment and transportation expenses, the burial and
plot or interment allowance will be divided among such persons in accordance with the proportionate
share paid by each, unless waiver is executed in favor of one of such persons by the other person or
persons involved. The person in whose favor payment is waived will not be allowed a sum greater
than that which was paid by such person.

PERSON WHO PERFORMED SERVICES: A person who performed burial, funeral, and
transportation services or furnished the burial plot will have priority over claims of persons whose
personal funds were expended.

PARTIAL PAYMENT: Where partial payment of the expenses of the burial, funeral and
transportation of the body are made from funds of the veteran’s estate and the balance from the

personal funds of another person, the claim of the other person priority.

ESCHEAT: No payment of burial allowance or plot or interment allowance will be made where it
would escheat.

Death Occurring During VA Hospitalization
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When the death of a veteran occurs during a period when he was properly admitted by the VA to a
hospital, domiciliary, or nursing home, or when death occurs while a veteran is traveling under proper
authorization for the purpose of a VA examination, treatment, or hospitalization, the cost of
transportation of the body from the place of death to the place of burial is payable, in addition to the
VA burial allowance. "Persons properly hospitalized" include those on authorized absence from a
hospital.

Transportation items for which reimbursement may be had in addition to the burial allowance include
the following:

e Charge for pick-up of remains from place of death, not to exceed the usual and customary
charge made the general public for the same service.

e Procuring permit for shipment.

e Shipping case, required by law.

e Cost of hearse to point where remains are to be placed on common carrier for shipment.
e Cost of transportation by common carrier, including amounts paid as federal taxes.

e Cost of one removal by hearse direct from common carrier, plus one later removal by hearse
to place of burial.

In those instances where the remains are transported from place of death to place of burial by hearse,
rather than by common carrier, reimbursement may be had for the charge for pick-up of remains from
place of death and for the charge for one later removal by hearse to place of burial, so long as these
charges do not exceed those made the general public for the same service.

In those instances in which a veteran dies while properly hospitalized or dies while traveling under
prior authority of the Department of Veterans Affairs, all costs of transportation should be itemized in
the bill from the funeral director which is to be submitted with claim for burial allowance. In such
instances, the funeral director should state in the bill for transportation and services that the cost of
transportation does not exceed that which is charged the general public for the same services.
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CHAPTER 18

UNITED STATES FLAG FOR
BURIAL OR MEMORIAL PURPOSES

General

Section 901 of Title 38, U.S. Code, authorizes the Department of Veterans Affairs to furnish a flag to
drape the casket of each deceased veteran who was separated under conditions other than dishonorable
and who

e was a veteran of any war; or
e had served at least one enlistment; or

e had been discharged or released from active service for a disability incurred or aggravated in
line of duty; or

e was a veteran with Mexican border service at any time between January 1, 1911, and April 5,
1917; or

served after January 31, 1955.

The law also provides that, following burial of veteran, the flag may be given to the next of kin. If no
claim is made by the next of kin, it may be given, upon request, to a close friend or associate of the
veteran. If flag is given to a friend, no flag shall be given to any other person on account of death of
the veteran.

No reimbursement will be authorized for the cost of a burial flag privately purchased by relatives,
friends, or other parties but such cost may be included in a claim for the burial allowance.

Eligibility

e The Department of Veterans Affairs may furnish a flag to drape the casket of any veteran of
any war who was discharged or released from active duty under conditions other than
dishonorable. "Veteran of any war" means a veteran who rendered active military service
during a period of war, or since January 31, 1955.

e A flag may also be furnished to drape the casket of a veteran who served at least one full
enlistment in the Armed Forces of the United States during other than a period of war, if
service was terminated under conditions other than dishonorable. A flag may also be
furnished to drape the casket of a peacetime veteran whose service was terminated because of
disability incurred in line of duty.
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Disposition of Flag Following Burial
When used to drape casket of deceased, the flag must be delivered to the veteran's next of kin (or close
friend) following burial. If there is no living relative, or one cannot be located, and no friend requests

the flag, it must be returned to the Department of Veterans Affairs.

The phrase "next of kin", for the purpose of disposing of the flag, is defined as follows with preference
of entitlement in the order listed:

e widow or widower;

e children according to age, the sons having preference over the daughters;
o father, including adopted, step, and foster father;

e mother, including adopted, step, and foster mother;

e Dbrothers or sisters, including brothers or sisters of the half-blood;

e uncles or aunts;

e nephews or nieces;

e others - cousins, grandparents, etc.

The phrase "close friend or associate" means any person who establishes by evidence that he was a
close friend or an associate of the deceased.

Detailed information relative to proper use and proper disposition of the burial flag is contained in the
application form used in applying for the flag.

Memorial Flags

The Department of Veterans Affairs is authorized to furnish a flag upon behalf of an eligible veteran,
after burial, where "circumstances existing at time of burial prevented the securing of a flag to drape
the casket." This would include those instances in which the next of kin certifies they had no
knowledge of the availability of a flag for draping the casket.

Flags may also be issued in memoriam in those cases in which the qualified veteran dies in service and

the Military, Naval or Air Service does not furnish a flag immediately. Generally, the only cases
wherein a flag is not supplied immediately for the burial of a person who dies in service are those
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instances where the remains are interred outside the continental limits of the United States, or where
the remains are not recovered, or are recovered and not identified.

Points of Issue of Flags

United States flags are issued for burial purposes by all Department of Veterans Affairs installations,
United States Post Offices, Hospitals or Sanitariums under contract with the Department of Veterans
Affairs, and Federal Aided State Soldiers Homes.

Application

Application is properly made by completion of VA Form 20-2008, signed by some person listed
below, in the order of preference as listed.

e Next of kin or other relative of the deceased;

e Person making the funeral arrangements;

e Funeral director;

e Representative of a veterans organization or other organization having charge of the funeral;

e Other person having knowledge of the eligibility of the deceased and acting in the interest of
his or her family.

Flag applications, otherwise satisfactory, are honored at any issue point, regardless of whether or not
the applicant resides in the area of the issue point.

The applicant will be required to present acceptable evidence of the eligibility of the deceased. This
evidence may be in the form of documentary proof, such as a discharge under honorable conditions.
When the applicant is unable to furnish documentary proof, the application for burial flag may be
accepted and a flag issued, when a statement is made by a person of established character and
reputation, who states that he/she personally knows the deceased to have been a veteran of a war who
was discharged or released from active duty under honorable conditions, or to have been a person
discharged or released from active duty under honorable conditions from the United States Armed
Forces after serving at least one complete enlistment (or discharged before completion of one full
enlistment for disability incurred in service in line of duty).
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CHAPTER 19

APPORTIONMENTS

Part 1

APPORTIONMENTS OF VETERANS BENEFITS

Apportionment is a Department of Veterans Affairs Procedure for Allotting Monetary
Benefits of a Claimant to His/Her Dependents

e All or any part of the pension, compensation, or emergency officer's retirement pay payable
on account of any veteran may be apportioned:

0 On behalf of spouse, children, or dependent parents, if the veteran is incompetent and is
being furnished hospital treatment, institutional, or domiciliary care by the United States,
or any political subdivision thereof.

0 If the veteran is not residing with his or her spouse, or if the veteran's children are not
residing with the veteran and the veteran is not reasonably discharging his or her
responsibility for the spouse's or children's support.

e No apportionment will be made where the veteran, the veteran's spouse (when paid "as wife"
or "as husband"), surviving spouse, or fiduciary is providing for dependents. The additional
benefits for such dependents will be paid to the veteran, spouse, surviving spouse, or fiduciary.

e The amount payable for a child in custody of and residing with the surviving spouse shall be
paid to the surviving spouse. Amounts payable to a surviving spouse for a child in the
surviving spouse's custody but residing with someone else may be apportioned if the surviving

spouse is not reasonably contributing to the child's support.

e DPrior to release of any amounts the relationship of the claimant and the dependency of a
parent will be fully developed, and the necessary evidence secured.

Veterans Benefits May Be Apportioned

o If the veteran is not residing with his or her spouse or his or her children and a claim for
apportionment is filed for or on behalf of the spouse or children.

e Pending the appointment of a guardian or other fiduciary.

¢ Incompetent veteran without a fiduciary:
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Where an incompetent veteran without a fiduciary is receiving institutional care by the
United States or a political subdivision, his or her benefit may be apportioned for a spouse
or child, or for a dependent parent, unless such benefit is paid to a spouse ("as wife" or "as
husband") for the use of the veteran and his or her dependents.

Where benefits for an incompetent veteran are discontinued because of government
hospitalization, there may be paid to his or her dependent parent or parents on the basis of
need as determined by the Veterans' Service Officer, all or any part of the benefit which
would otherwise be payable.

Where a married veteran is receiving section 306 or improved pension and the amount
payable is reduced because of hospitalization, an apportionment may be paid to the
veteran's spouse.

e Where additional compensation is payable on behalf of a parent and the veteran or his or her
guardian neglects or refuses to contribute such an amount to the support of the parent, the
additional compensation will be paid to the parent upon receipt of the claim.

e All or part of the compensation not paid to an incarcerated veteran may be apportioned to the
veteran's spouse, child or children and dependent parents on the basis of individual need. In
determining individual need, consideration shall be given to such factors as the apportionee
claimant's income and living expenses, the amount of compensation available to be
apportioned, the needs and living expenses of other apportionee claimants as well as any
special needs, if any, of all apportionee claimants.

¢ Disability pension payments may be made to the spouse, child or children of a veteran
disqualified because of incarceration:

(0}

If the veteran continues to be eligible, and
If the annual income of the spouse or child is such that death pension would be payable.

At the rate payable under the death pension law or the rate which the veteran was
receiving at the time of imprisonment, whichever is less.

From the day following the date of discontinuance of payments to the veteran, subject to
payments made to the veteran over the same period, if an informal claim is received within
one year after notice to the veteran and any necessary evidence is received within one year
from the date of request; otherwise payments may not be made for any period prior to the
date of receipt of a new informal claim.

Veteran's Benefits Will Not Be Apportioned

e Where the total benefit payable to the disabled person does not permit payment of a
reasonable amount to any apportionee.
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Where the spouse of the disabled person has been found guilty of conjugal infidelity by a court
having proper jurisdiction.

For purported or legal spouse of the veteran if it has been determined that he or she has lived
with another person and held herself or himself out openly to the public to be the spouse of
such other person, except where such relationship was entered into in good faith with a
reasonable basis (for example trickery on the part of the veteran), for the spouse believing that
the marriage to the veteran was legally terminated. No apportionment to the spouse will
thereafter be made unless there had been a reconciliation and later estrangement.

Where the child of the disabled person has been legally adopted by another person, except the
additional compensation payable for the child.

Where a child enters the active military, air, or naval service, any additional amount will be
paid to the veteran unless such child is included in an existing apportionment to an estranged
spouse. No adjustment in the apportioned award will be made based on the child's entry into
service.

For the spouse, child, father or mother of a disabled veteran, where forfeiture was declared
prior to September 2, 1959, if the dependent is determined by the Department of Veterans
Affairs to have been guilty of mutiny, treason, sabotage, or rendering assistance to an enemy
of the United States or its allies.

For any dependent of a disabled veteran, or surviving spouse where forfeiture of benefits by a
person primarily entitled was declared after September 1, 1959, by reason of fraud, treasonable
acts, or subversive activities.

Until the estranged spouse of a veteran files claim for an apportioned share. If there are any
children of the veteran not in his or her custody an apportionment will not be authorized
unless and until a claim for an apportioned share is filed in their behalf.

Apportionment is not payable if the total Department of Veterans Affairs benefits are being
withheld for recoupment because of 38 U.S. Code 351 benefits, disability severance pay,
readjustment pay or separation pay.

Special Apportionment

Without regard to any other provision regarding apportionment where hardship is shown to exist,

pension, compensation, emergency officers' retirement pay, or dependency and indemnity
compensation may be specially apportioned between the veteran and his or her dependents or the
surviving spouse and children on the basis of the facts in the individual case as long as it does not cause
undue hardship to the other persons in interest. In determining the basis for special apportionment,
consideration will be given such factors as: Amount of Department of Veterans Affairs benefits
payable; other resources and income of the veteran and those dependents in whose behalf
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apportionment is claims; and special needs of the veteran, his or her dependents, and the
apportionment claimants. The amount apportioned should generally be consistent with the total
number of dependents involved. Ordinarily, apportionment of more than fifty percent of the
veteran's benefits would constitute undue hardship on him or her while apportionment of less than
twenty percent of his or her benefits would not provide a reasonable amount of any apportionee.
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Apportionment of Disability Pension

e Where a veteran with spouse or child is incompetent and without legal fiduciary and is
maintained in a institution by the United States or any political subdivision thereof, a
monthly rate will be paid as an institutional award to the Director of a Department of
Veterans Affairs hospital or chief officer of a non-Department of Veterans Affairs institution
for the use of the veteran, and the balance will be paid to the dependent or dependents. If the
veteran has no spouse or child but has a dependent parent, apportionment will be in
accordance with the provisions of Special Apportionments.

e  Where the amount of section 306 pension payable to a married veteran, is reduced, because of
hospitalization, an apportionment may be made to such veteran's spouse upon an affirmative
showing of hardship. The amount of the apportionment generally will be the difference
between the reduced rate and the total amount of pension payable on December 31, 1978.

e Where the amount of improved pension payable to a married veteran is reduced because of
hospitalization, an apportionment may be made to such veteran's spouse upon an affirmative
showing of hardship. The amount of the apportionment generally will be the difference
between the reduced rate and the rate payable if pension was being paid under improved
pension.

e Where section 306 pension for an incompetent veteran is subject both to reduction and to
discontinuance because of hospitalization, the rate authorized for a parent or parents will not
exceed a specified monthly amount prescribed by law.

e Where improve pension for an incompetent veteran is subject both to reduction and to
discontinuance because of hospitalization by the United States Government or any political
subdivision, the rate authorized for a parent or parents will not exceed specified monthly
amount prescribed by law.

Application for Apportionment

Application for apportionment is made by the person claiming the apportionment on VAF 21-0788.
Additionally, the person claiming the apportionment should send a letter that stipulates that he or she
is not living with or in the custody of the principal payee. It must further be stipulated that the
principal payee is not contributing to the support of the dependent claiming the apportionment in an
amount adequate to provide the maintenance of such dependent.

Upon receipt of a claim for apportionment in the Department of Veterans Affairs, action will be taken
by the Department of Veterans Affairs to advise the principal payee that such application for
apportionment has been received. If the principal payee furnishes evidence satisfactory to the
Department of Veterans Affairs, which will establish that he is contributing adequately to the support
of the dependents outside custody, no apportionment will be authorized. If, however, the principal
payee does not, within 60 days from the date such information is requested, furnish adequate evidence
to establish that he or she is contributing to the support of dependents not in his or her custody,
action will be taken by the Department of Veterans Affairs to make such apportionment in favor of
the dependents not in the custody of the principal payee.
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CHAPTER 19

APPORTIONMENTS
Part 2

APPORTIONMENTS OF DEATH COMPENSATION, DEATH
PENSION AND DEPENDENCY AND INDEMNITY COMPENSATION

Apportionment of Death Compensation

e Death compensation will be apportioned if the child or children of the deceased veteran are
not in the custody of the surviving spouse.

e The surviving spouse may not be paid less than a specified amount per current law plus the
amount of an Aid and Attendance allowance where applicable.

e New awards of death compensation for widows and children have not been made for several
years. Entitlement existed only in cases where the serviceman or veteran died prior to January
1, 1957. Requests for apportionment of death compensation would be extremely rare.

Apportionment of Death Pension

Death pension will be apportioned if the child or children of the deceased veteran are not in custody of
the surviving spouse. Where the surviving spouse's rate is in excess of a specific monthly rate because
of having been the spouse of the veteran during service or because of need for regular Aid and
Attendance, the additional amount will be added to the surviving spouse's share.

SECTION 306 AND OLD-LAW DEATH PENSION: Apportionment of benefits provided under these
pension programs will be at rates approved by the Chief Benefits Director except when the facts and
circumstances in a case warrant special apportionment.

IMPROVED DEATH PENSION: Apportionment of the benefits provided under this program shall be
made under the special apportionment provision.

Apportionment of Dependency and Indemnity Compensation

CONDITIONS UNDER WHICH APPORTIONMENT MAY BE MADE: The surviving spouse's award
of dependency and indemnity compensation will be apportioned where there is a child or children
under 18 years of age and not in the custody of the surviving spouse. The surviving spouse's award of
dependency and indemnity compensation will not be apportioned under this condition for a child
over age of 18 years.
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RATES PAYABLE: The share of each of the children under 18 years of age, including those in the
surviving spouse's custody as well as those who are not in such custody, will be at rates approved by
the Chief Benefits Director except when the facts and circumstances in a case warrant special
apportionment.

Application for Apportionment

Application for apportionment of dependency and indemnity compensation or death pension should
be made by letter signed by the person having custody of the children and VAF 21-0788. In the letter
requesting apportionment, the person claiming the benefits for the child or children should stipulate
that the children are not in the custody of the widow, and should state the number of such children,
and give their names and current addresses. The person signing the letter should provide full
information showing the reason for custody of the child or children, and their relationship, if any, to

the children.

Upon receipt of a claim for an apportionment by the Department of Veterans Affairs, action will be
taken by the Department of Veterans Affairs to determine whether an apportionment may be made.
If so, fiduciary activity will be requested to determine the proper payee for the children's benefits.
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CHAPTER 20

INPATIENT AND OUTPATIENT MEDICAL CARE

General

There are three general types of inpatient care furnished by the Veterans Affairs to the disabled
veteran - hospital treatment, domiciliary care, and nursing home care. In addition to the three general
types of inpatient care furnished by the Veterans Affairs, the State of Texas has State Veterans Home.
The question often arises as to what is domiciliary care, and in what way it differs from hospital care.
In addition to the inpatient care, the VA provides outpatient care in veterans at VA Medical Centers,
Community Based Outpatient Clinics, and VA Veterans Centers. Briefly, these types of care are
explained as follows:

HOSPITAL CARE: Hospital care generally means the constant medical supervision and treatment
with attendance by physicians, nurses and hospital attendants for acute or chronic conditions (or
mental disorder in those Veterans Affairs institutions maintained for mental and nervous diseases
exclusively) where the hope of improvement or cure prevails.

DOMICILIARY CARE: A VA domiciliary is a residential rehabilitation and health maintenance
center for veterans who do not require hospital or nursing home care but are unable to live
independently because of medical or psychiatric disabilities. They receive necessary medical and
psychiatric care, rehabilitative assistance, and other therapeutic interventions on an outpatient basis
from the host hospital, while residing in the structured, therapeutic, homelike environment of the
domiciliary. The Domiciliary care Program seeks to ensure that each patient is brought to and/or
maintained at optimal levels of functional independence and health. The ultimate objective of
domiciliary care is to return as many patients as possible to life in the community

NURSING HOME CARE: Nursing home care means the care of convalescents or other persons who
are not acutely ill and who do not need hospitalization, but require nursing care and related medical
services, if such care is prescribed by persons duly licenses to provide such care. It includes services
furnished in skilled nursing homes, intermediate care facilities, and in combined facilities.

TEXAS STATE VETERANS HOMES: The Texas State Nursing Home is a skilled-care nursing home
exclusively for Texas Veterans and their spouses. Like with none state nursing home, the TVSH
program provides services for Texas Veterans who are not acutely ill and who do not need
hospitalization, but require nursing care and related medical services, if such care is prescribed by
persons duly licenses to provide such care.

VA VETERANS CENTER: Readjustment counseling is wide range of services provided to combat
veterans in the effort to make a satisfying transition from military to civilian life. Services include
individual counseling, group counseling, marital and family counseling, bereavement counseling,
medical referrals, assistance in applying for VA Benefits, employment counseling, guidance and
referral. alcohol/drug assessments. information and referral to community resources, military sexual
trauma counseling & referral, outreach and community education.
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VA Hospitalization

PURPOSE: Public Law 101-508 establishes two groups of veteran eligibility, Mandatory and
Discretionary, for VA hospitalization, directing that hospital care be provided to veterans within one
group and permitting care to be furnished on a space available basis to veterans in the other group.
The law has established an income assessment (Means Test) for determining eligibility for medical care
for nonservice-connected veterans. Veterans with income in excess of the Means Test income levels
could obtain VA care, if resources and facilities are available, and if they agree to a co-payment. This
law eliminated the existing eligibility of veterans age 65 and over to receive medical care based on age
alone.

ELIGIBILITY: Any veteran who was released or discharged from military service under conditions
other than dishonorable. Persons who enlisted in a regular component of the armed forces after
September 7, 1980, or entered on active duty October 16, 1981, are not eligible for VA medical
benefits unless they completed:

e 24 continuous months of active duty; or

o the full period for which they were ordered or called to active duty.

e reservists who have been rated for service connected disabilities are also eligible, BUT, for
their service connected disabilities only.

The minimum length of duty requirements do not apply to the following:

e Reservists who were called to Active Duty and who completed the term of the activation, and
who was granted other than dishonorable discharge.

e National Guard members who were called to Active Duty by federal executive order, and who
completed the term of the activation, and who was granted an other than dishonorable
discharge.

e Veterans discharged or released from active duty for a hardship.

e Veterans discharged with an “early out”.

e Veterans serving in the Persian Gulf on active duty as of August 2, 1990, will be entitled to
treatment if they allege that medical conditions resulted from exposure to environmental

contaminants.

e Veterans discharged or released from active duty for a disability that began in the service or got
worse because of the service.
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e Veterans who been determined by VA to have compensable service-connected conditions.

e Veterans discharged for a reason other than disability, but had a medical condition at the time
that was disabling, and in the opinion of a doctor, would have justified a discharge for
disability (in this last case, the disability must be documented in the service treatment records).

e Veterans who only request a benefit for or in connection with: a service-connected disability;
treatment and/or counseling of sexual trauma that occurred while on active military service;
treatment of conditions related to ionizing radiation; head or neck cancer related to nose or
throat radium treatment while in the military.

All eligible veterans applying for medical care must be placed in one of the two categories established
by Public Law 101-508. Criteria for determination of Category are as follows:

MANDATORY: Shall be furnished hospitalization, no co-payment required.
e Any veteran who has a service-connected disability.

e Any veteran whose discharge or release from active duty was for a disability incurred or
aggravated in the line of duty.

e Any veteran who is a former prisoner of war.
e Any veteran of WWI.

e Any veteran who is eligible for VA compensation based on a disability incurred as a VA
patient or vocational rehabilitation participant.

e Any nonservice-connected veteran in receipt of state Medicaid, VA Pension, or whose income
does not exceed the limits set forth.

e Any veteran exposed to ionizing radiation, Agent Orange or environmental hazards in the
Persian Gulf (care for these veterans is limited to certain disabilities possibly associate with
exposure).

e Any veteran who has a compensable service connected disability (10% to 100%).
DISCRETIONARY: May be furnished hospitalization, with co-payment.

This group includes veterans to whom the VA may, within available appropriations, furnish any
needed hospital, outpatient, and nursing home care. Included in this category are: 0% service
connected veterans needing care for a non-service connected disability; non-service connected veterans
whose annual income and net worth is above the current “means test” threshold; and any other
veterans not listed above under the Mandatory category.

Means Test on Ability to Pay
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Public Law 99-272, effective July 1, 1986, and Public Law 101-508, provide that criteria for the VA to
determine the financial ability or inability for a veteran to pay for hospitalization costs. No service-
connected disabled veteran will be subjected to the provisions of the means test, as this applies only to
nonservice-connected veterans.

Under the provisions of these new laws, the VA retains the authority to provide needed hospital care
to nonservice-connected veterans by utilizing eligibility criteria based on the veteran's annual income.

The law provides that veterans whose annual income is excessive (discretionary) may be furnished by
VA hospital care if they are willing to share the costs of such care. Such veterans will be required to
pay, during any 365 day period, the inpatient Medicare deductible, $1,024 for Fiscal Year 2007, for the
first 90 days of actual care or part thereof. For each succeeding 90 days of actual care or part thereof,
they will be required to pay $512 one-half of the Medicare co-payment. In addition to the co-payment,
a fee of $10 per diem for inpatient hospital day will be charged.

Means Test Thresholds-Income Limitations

The current Means Test Thresholds-Income Limitations are located on the VA’s website at
www.va.gov. The income levels will be adjusted on January 1 of each year by the percentage that VA
pension benefits are increased.

Third Party Insurance

PURPOSE: Public Law 99-272 directs that effective October 1, 1986 and VHA Directive 2006-040.
Veterans Affairs provides health care to eligible veterans and, under certain circumstances, VA is
authorized to collect reasonable charges from their health insurers. Specifically, VA can bill insurers
for treatment of conditions that are not a result of injuries or illnesses incurred or aggravated during
military service. VA cannot bill for health care conditions that result from military service, nor is it
generally authorized to collect from Medicare and Medicaid. In September 1999, VA adopted a new fee
schedule, called “reasonable charges”. VA, in order to make collection from both third-party health
plans and veterans more cost effective, made the decision to apply such third-party reimbursements,
dollar-for-dollar, to a veteran’s co-payment.

As a provision of this law, the VA is authorized to release any necessary medical information to these
health care plans without a signed consent from the veteran, except when specific restricted
information is mentioned (drug, alcohol, sickle cell anemia, and AIDS), in which case a special consent
would be required. Release of this information enables the health care plan to verify that care was
actually furnished and that it meets the criteria generally applicable under the plan. Although a signed
consent is not always required from the veteran under this law, record confidentiality will be
preserved.

The Veterans Affairs seeks only reimbursement from the insurance company, any deductibles not
reimbursed by the insurance company will not be passed on to the veteran. Co-payment charges are

the responsibility of the veteran.

Ambulatory Care (OPT-AC)
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PURPOSE: Ambulatory Care (OPT-AC) may be furnished to veterans who are eligible for hospital
care and do not otherwise have entitlement to outpatient care for specific conditions.

ELIGIBILITY: A medical determination is made by the examining physician that furnishing the care
on an ambulatory basis would obviate the need for hospitalization in the immediate future.

Making Application

Application for admission to a Veterans Affairs hospital, nursing home or a VA domiciliary unit is
made by completing VA Form 10-10ez Application for Health Benefits. It should be accompanied by
VA Form 10-10m Medical Certificate from Treating Physician or other medical evidence showing
conditions needing hospital care. VA Form 10-10f Financial Sheet is needed for all applications except
for those rated 50% or more service-connected and those under 50% who are applying for
hospitalization for nonservice-connected conditions.

The completed VA Form 10-10ez must be signed by either the veteran or someone who represents
him. The form does not require notarization.

Completing the Medical Certificate on VA Form 10-10m

The veteran may take the VA Form 10-10m Medical Certificate from Treating Physician to his own
family physician for completion, paying the prescribed fee for the service if any is charged. The
veteran should remember that the VA Form 10-10m Medical Certificate from Treating Physician is
only the medical portion of the application for hospitalization, and must be forwarded to the nearest
VA hospital along with the VA Form 10-10ez, Application for Health Benefits.

Veterans who reside near a VA hospital: VA outpatient clinic or Community-Based Outpatient Clinic
may prefer to go directly to such facility and request an examination to determine need for
hospitalization.

In any event, the purpose of the medical statement is to show that the veteran needs to be hospitalized.
The examining private physician should be advised that emphasis should be placed upon the condition
or conditions which require hospitalization, although any other disabilities needing medical care
should also be mentioned in the examination report.

VA Hospitals Serving Texas Veterans

Texas veterans have available for medical care a total of ten VA hospitals within the state, with several
more in neighboring states of Arkansas, Louisiana, New Mexico and Oklahoma.

VA hospitals within Texas are located as follows:

Amarillo Houston
Big Spring Kerrville
Bonham San Antonio
Dallas Temple
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El Paso Waco

VA hospitals in adjoining states where some Texas veterans seek medical care, are located at:

Fayetteville, Arkansas Little Rock, Arkansas North Little, Arkansas
Alexandria, Louisiana Pineville, Louisiana Shreveport, Louisiana
Albuquerque, New Mexico Muskogee, Oklahoma Oklahoma City, Oklahoma

Special Mode Transportation (ambulance, wheelchair van, etc.)

You Qualify for Special Mode Transportation (Ambulance, wheelchair van etc.) If:

e your medical condition requires an ambulance or a specially equipped van

e you meet one of the eligibility criteria: you have a service-connected (SC) rating of 30 percent
or more; you are traveling for treatment of a SC condition; you receive a VA pension, or your

income does not exceed the maximum annual VA pension rate,

o the travel is pre-authorized (authorization is not required for emergencies if a delay would be

hazardous to life or health)

Emergency Treatment for Veterans Too Ill to Travel
Congress provided VA with authority to pay for emergency care in non-VA facilities for veterans
enrolled in the VA health care system. This benefit will pay for emergency care rendered for

nonservice-connected conditions for enrolled veterans who have no other source of payment for the
care.

This benefit is a safety net for enrolled veterans who have no other means of paying a private facility
emergency bill. If another health insurance provider pays all or part of a bill, VA cannot provide any
reimbursement. To qualify you must meet all of the following criteria:

*  You were provided care in a hospital emergency department or similar facility

providing emergency care
® You are enrolled in the VA health care system
e You have been provided care by a VA health care provider within the last 24 months
¢ You are financially liable to the provider of the emergency treatment for that treatment
¢ You have no other form of health care insurance
¢  You do not have coverage under Medicare, Medicaid, or a state program

¢  You do not have coverage under any other VA programs
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¢  You have no other contractual or legal recourse against a third party that will pay all or

part of the bill

e Veterans Affairs or other Federal facilities were not feasibly available at time of the

emergency

e The care must have been rendered in a medical emergency of such nature that a
prudent layperson would have reasonably expected that delay in seeking immediate

medical attention would have been hazardous to life or health

Emergency Cases Defined

If you are an eligible veteran, a VA facility is not feasibly available, and you believe your health or life
is in immediate danger, report directly to the closest emergency room. You, your representative, or
the treating facility should then contact the nearest VA as soon as possible (within 48 hours) to arrange
a transfer to VA care, if hospitalization is required. VA will reimburse health care providers for all
medical services necessary to stabilize your condition up to the point you can be transferred to an
approved VA health care facility.

Many hardships and inconveniences have been experienced because of misunderstanding among
Service Officers as to what constitutes emergency cases within the meaning of VA Regulations. An
emergency case can be defined as a condition or circumstance that will not permit delay in treatment
without endangering the health or life of the patient, or the safety of the community. Professional
judgment should always be exercised in determining an emergency. It must be established to a
reasonable degree of certainty that the patient requires immediate hospitalization because of his/her
condition. It follows, therefore, that chronic cases cannot be classed as medical emergencies; however,
chronic cases might become acute, and therefore, be classed as an emergency.

EXAMPLES OF EMERGENCY CASES: Acute appendicitis requiring immediate surgery; insanity,
wherein the patient threatens the safety of his family and the community; active tuberculosis and the

like.
Before attempting to have a veteran admitted to a VA hospital as an emergency case, the Service

Officer should consult the veteran's physician and have him make definite statements as to the
existence of a true medical emergency.

Domiciliary Care
PURPOSE: To provide care on an ambulatory self-care basis for veterans disabled by age or disease

who are not in need of acute hospitalization and who do not need the skilled nursing provided in
nursing homes.
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ELIGIBILITY: VA provides domiciliary care to veterans whose annual income does not exceed the
maximum annual rate of VA pension, currently $28,429 (if single) and to veterans the Secretary
determines have no adequate means of support.

An additional requirement for eligibility for domiciliary care is the ability of the veteran to perform all
of the following:

e Perform without assistance daily ablutions, such as brushing teeth, bathing, combing hair, and
bodily eliminations.

e Dress himself with a minimum of assistance.

e Proceed to and return from the dining hall without aid.

e Feed himself.

e Secure medical attention on an ambulatory basis or by use of personally propelled wheelchair.
e Have voluntary control over body eliminations or control by use of an appropriate prosthesis.

e Share, by his personal efforts, in some measure, however slight, in the maintenance and
operation of the station.

e Make rational and competent decisions as to his desires to remain or leave the station.

VETERANS COUNSELORS: The Texas Veterans Commission has one or more full-time counselors
stationed at most VA Medical Centers. Those without full-time counselors have part-time counselors.
See the Texas Veterans Commission Directory for more information.

The Texas Veterans Commission counselors are available to assist hospitalized veterans with claims
and applications for VA benefits. Whenever possible, they contact veterans who are admitted to the
VA Medical Centers and offer assistance relative to the benefits which may be available for veterans
and their dependents.

Outpatient Medical Treatment

PURPOSE: Public Law 101-508 establishes two groups of veterans eligibility (Mandatory and
Discretionary) for VA outpatient medical care, directing that outpatient care be provided to veterans
within one group and permitting care to be furnished on a space available basis to veterans in the other
group. The law established an income-assessment (Means Test) for determining eligibility for
outpatient medical care for nonservice-connected veterans. Veterans with income in excess of the
Means Test income levels could obtain VA care if resources and facilities are available and if they agree
to a co-payment. This law eliminated the existing eligibility of veterans age 65 and over to receive
medical care based on age alone.
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ELIGIBILITY: Veterans may be eligible for outpatient medical care within a VA outpatient clinic
under one of the following conditions:

The condition requiring treatment has been adjudicated service-connected by the VA.

Any medical condition requiring treatment if the veteran is rated 50% or more service-
connected, or is receiving Aid and Attendance, or Housebound benefits, or is a veterans of
WWTI, or the Spanish-American War, or a former prisoner of war.

Veterans enrolled in a VA Vocational Rehabilitation Program may receive necessary medical
treatment to avoid interruption of that training regardless of their service-connected status.

Veterans not meeting the above eligibility criteria may be furnished outpatient treatment
following a period of hospitalization. That treatment is limited to the condition for which the
veteran was hospitalized and will usually not exceed a twelve month duration.

Veterans, not otherwise eligible, may be furnished short term medical treatment necessary to
obviate the need for hospitalization.

All eligible veterans applying for medical care must be placed in one of the two categories established
by Public Law 101-508. Determination for those categories are the same as those listed for VA
hospitalization.

NOTE: All nonservice-connected veterans may be subject to means test for outpatient care.

Veterans Affairs Outpatient Clinics Serving Texas Veterans

Texas veterans have available for medical care a total of Fourteen VA Outpatient Clinics within the
State, not counting the clinics located in the hospitals.

VA Outpatient Clinics within Texas are located as follows:

Austin Lubbock

Beaumont Lufkin

Corpus Christi McAllen

Fort Worth San Antonio (3 each)
Harlingen Tyler

Laredo Victoria

The Texas Veterans Commission has a full-time counselor at most clinics. See the Texas Veterans
Commission Directory for more information.

Veterans Affairs Community-Based Clinic Serving Veterans

Veterans have available for medical care a total of Thirty (30) VA Community Base Outpatient Clinics
within the State. There are four in San Antonio, Texas.
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Community Based Outpatient Clinics within Texas are located as follows

Abilene Beeville Bridgeport Brownwood
Cedar Park Childress College Station Conroe

Denton Eagle Pass Fort Stockton Fort Worth
Galveston Granbury Greenville Longville
New Branunfels Odessa Palestine Paris

San Angelo San Antonio Sherman Stamford

Stratford Texas City Wichita Falls

Nursing Home Care

VA's nursing home programs include VA-operated nursing home care units, contract community
nursing homes and state homes. More than 90 percent of VA's medical centers provide home- and
community-based outpatient long-term care programs. A patient-focused approach supports the wishes
of most patients to live at home in their own communities for as long as possible. Many veterans will
receive inpatient long-term care through programs of VA or state homes.

Eligibility for VA nursing home care:
e Any veteran who has a service-connected disability rating of 70 percent or more;

e A veteran who is rated 60 percent service-connected and is unemployable or has an official
rating of "permanent and total disabled;

e A veteran with combined disability ratings of 70 percent or more;

e A veteran whose service-connected disability is clinically determined to require nursing home
care;

¢ Nonservice-connected veterans and those officially referred to as "zero percent, non-
compensable, service-connected" veterans who require nursing home care for any nonservice-
connected disability and who meet income and asset criteria; or

o If space and resources are available, other veterans on a case-by-case basis with priority given to
service-connected veterans and those who need care for post-acute rehabilitation, respite,
hospice, geriatric evaluation and management, or spinal cord injury.

Admission to nursing home care beds for those with service-connected disability will receive priority
consideration.

VA MEDICAL FACILITIES: Many VA facilities have established beds for nursing home care. Because
of the heavy demand for this service, most Nursing Home Care Units have waiting lists.

COMMUNITY FACILITIES: Nursing home care may be approved in VA-approved nursing homes.
Authorization may be made for a period not to exceed six months. In the case of care need for a
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service-connected, the contract may be indefinite. In instances in which extreme hardship would
result because of delay in perfecting other arrangements, or in case of other unusual circumstances, the
contract could possibly exceed six months. Direct admission of service-connected cases may be
authorized. Transfer of active duty personnel who have been furnished care in a hospital of the
Armed Forces, who the VA determines has received maximum hospital benefits from such care, but
require nursing home care, who upon discharge from the Armed Forces will become a veteran is
authorized.

Texas State Veterans Home Program

PURPOSE: To provide skill nursing home care exclusively for Veterans and their spouses.

ELIGIBILITY: To be eligible for admission into a Texas State Veterans Home (TSVH), the following

requirements must be met.
The applicant must be recognized as and eligible veteran by the Veterans Affairs (VA) and
e require long-term nursing care as determined by a physician and concurred by the VA,
o Dbe at least eighteen years of age,
e be abona fide resident of Texas at the time of application for admission,
e have been a legal resident of Texas at the time of entry into military service, or have resided in
Texas continuously for at least one year immediately prior to application for admission

(residence based solely on military assignment is excluded),

¢ not have been dishonorably discharged.

Additionally, eligibility for admission is extended to persons over the age of eighteen years of age who
have been bona fide residents of Texas continuously for at least one year immediately prior to
application for admission, and who are one of the following:

o the spouse or unmarried surviving spouse of a veteran, or
¢ Gold Star parents, all of whose children died while serving in the United States Armed Forces.
Texas State Veterans Home

Texas veterans have available for nursing home care a total of seven state nursing homes within the
State. Texas State Nursing Homes within Texas are located as follows:

Amarillo El Paso
Big Springs Floresville
Bonham McAllen
Temple
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VETERAN COUSELORS: The Texas Veterans Commission does not have counselors located at
TVSH, but there are counselors available to assist veterans living at the TSVH. See the Texas Veterans
Commission Directory for more information.

Dental

SERVICE-CONNECTION FOR DENTAL DISABILITIES: Basically, the criteria for service-connection
for dental conditions are the same as those for establishing service-connection for any other disability
under the provisions of Public Law-85-86, "Veterans Benefits Act of 1957" and the appropriate sections
of Title 38, U.S. Code, Veterans' Benefits.

NON-COMPENSABLE DENTAL TREATMENT: A claim for non-compensable dental treatment
should be made on VA form 21-526 (original claim) or VA form 21-4138 (non-original claims), as
appropriate. Generally, these claims involve combat wounds or service trauma. Typically, the claim
should be phrased as follows, “This is a claim for dental treatment purposes based on tooth #18
fracture.” Once the VA Regional Office receives a claim for non-compensable dental treatment, a
copy of the claim is referred to the appropriate VA Outpatient Clinic or VA Hospital. Usually, they
are able to determine eligibility without referral to the Regional Office. However, if a dental rating is
necessary, the request is referred to the Regional Office via VA form 10-7131.

EVIDENCE TO ESTABLISH SERVICE-CONNECTION: VA Regulation 1382, "Service-connection
for dental disabilities will be established by service records, documentary evidence in the form of
reports of examinations (dental and physical), duly certified statements of dentists or physicians, or
certified statements of fact from two or more disinterested parties”

Outpatient Dental
PURPOSE: To provide outpatient dental treatment to a VA Medical Center.

ELIGIBILITY: Veterans who meet at least one of the following criteria are entitled to outpatient
dental care. Applications must be made completing VA Form 10-10ez, Application for Medical
Benefits, prior to each new episode of treatment.

Class I

Those having a service-connected compensable dental disability or condition, may be authorized any
dental treatment indicated as reasonably necessary to maintain oral health and masticatory function.
There is no time limitation for making application for treatment and no restriction as to the number
of repeat episodes of treatment.

Class II

Those having a service-connected non-compensable dental condition or disability shown to have been
in existence at time of discharge or release from active service, which took place after September 30,
1981, may be authorized any treatment indicated as reasonably necessary for the one-time correction
of the service-connected non-compensable condition, but only if:

o They served on active duty during the Persian Gulf War and were discharged or released,
under conditions other than dishonorable, from a period of active military, naval, or air
service of not less than 90 days, or they were discharged or released under conditions other
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than dishonorable, from any other period of active military, naval, or air service of not less
than 180 days;

e Application for treatment is made within 180 days after such discharge or release.

e The certificate of discharge or release does not bear a certification that the veteran was
provided, within the 90-day period immediately before such discharge or release, a complete
dental examination (including dental X-rays) and all appropriate dental treatment indicated by
the examination to be needed, and

e Veterans Affairs dental examination is completed within six months after discharge or release,
unless delayed through no fault of the veteran.

Those veterans discharged from their final period of service after August 12, 1981, who had reentered
active military service within 90 days after the date of a discharge or release from a prior period of
active military service, may apply for treatment of service-connected non-compensable dental
conditions relating to any such periods of service within 90 days from the date of their final discharge
or release.

If a disqualifying discharge or release has been corrected by competent authority, application may be
made within 90 days after the date of correction.

Those having a service-connected non-compensable dental condition or disability shown to have been
in existence at time of discharge or release from active service, which took place before October 1,
1981, may be authorized any treatment indicated as reasonably necessary for the one-time correction
of the service-connected non-compensable condition, but only if:

e They were discharged or released, under conditions other than dishonorable, from a period of
active military, naval or air service of not less than 180 days.

e Application for treatment is made within one year after such discharge or release.

e Veterans Affairs dental examination is completed within 14 months after discharge or release,
unless delayed through no fault of the veteran.

Those veterans discharged from their final period of service before August 13, 1981, who had reentered
active military service within one year from the date of a prior discharge or release, may apply for
treatment of service-connected non-compensable dental conditions relating to any such prior periods
of service within one year of their final discharge or release.

If a disqualifying discharge or release has been corrected by competent authority, application may be
made within one year after the date of correction.

Those having a service-connected non-compensable dental condition or disability adjudicated as
resulting from combat wounds or service trauma may be authorized any treatment indicated as
reasonably necessary for the correction of such service-connected non-compensable condition or
disability.
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Those having a service-connected non-compensable dental condition or disability and who had been
detained or interned as prisoners of war for a period of less than 90 days may be authorized any
treatment as reasonably necessary for the correction of such service-connected dental condition or
disability.

Those who were prisoners of war for 90 days or more, as determined by the concerned military
service department, may be authorized any needed dental treatment.

Class IIR (Retroactive)

Any veteran who had made prior application for and received dental treatment from the Veterans
Affairs for non-compensable dental conditions, but was denied replacement of missing teeth which
were lost during any period of service prior to his/her last period of service may be authorized such
previously denied benefits under the following conditions:

e Application for such retroactive benefits is made within one year of April 5, 1983.

o Existing Veterans Affairs records reflect the prior denial of the claim.

All Class IIR (Retroactive) treatment authorized will be completed on a fee basis status.
Class 111

Those having a dental condition professionally determined to be aggravating disability from an
associated service-connected condition or disability may be authorized dental treatment for only those
dental conditions which, in sound professional judgment, are having a direct and material detrimental
effect upon the associated basic condition or disability.

Class IV

Those whose service-connected disabilities are rated at 100% by scheduler evaluation or who are
entitled to the 100% rate by reason of individual un-employability are authorized any needed dental
treatment.

Class V'

A veteran who is participating in a rehabilitation program under 38 U.S.C. chapter 31 may be
authorized such dental services as are professionally determined necessary for any of the reasons
enumerated in §17.47(g).

Class VI

Any veterans scheduled for admission or otherwise receiving care and services under chapter 17 of 38
U.S.C. may receive outpatient dental care which is medically necessary, i.e., is for dental condition
clinically determined to be complicating a medical condition currently under treatment

Fee Basis Outpatient Treatment

PURPOSE: Eligible veterans are entitled to outpatient medical treatment from non-VA physicians at
VA expense.
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ELIGIBILITY: The Veterans Affairs may authorize payment for:

Service-connected disabled veterans with contracted care in their communities on a fee basis. VA is
authorized to pay for inpatient, outpatient, prescription, and long-term care in non-VA facilities under
38 U.S.C. § 1703. VA will approve fee-basis care if VA does not provide the necessary level of
treatment, or if a VA facility is too far from the veteran’s home. For example, fee basis care could be
authorized for chiropractic care, maternity care, or dialysis not otherwise available at a VA medical
center. A veteran is eligible for inpatient or outpatient treatment on a fee basis when it is for the
following:

e aservice-connected disability;
e adisability for which the veteran was released from active duty;

e any disability of a veteran who has been rated permanently and totally disabled from a service-
connected disability;

e amedical condition aggravating a service-connected condition;
e adisability and is participating in a rehabilitation program under 38 U.S.C., chapter 31;

o isin Alaska, Hawaii, and other U.S. Territories and needs care to prevent the need for hospital
admission;

e is being provided a VA regional office observation and examination evaluation;
e isin authorized travel status and needs emergency care;
e isina VA contract nursing home and needs emergency care; or

e s receiving care at a VA or other government facility on a VA contract and needs emergency
treatment that the facility cannot provide.

Necessary outpatient treatment is also provided on a fee basis if a veteran is rated fifty percent or more
disabled, needs to complete treatment begun at a VA medical facility, is a World War I veteran, needs
aid and attendance, or is housebound. Other eligibility criteria include prisoners of war who need
outpatient dental services or who are being treated at an independent VA outpatient clinic and need
diagnostic services to determine either eligibility for care or appropriate care to prevent the need for
hospital admission. In most cases, except urgent care, fee basis must be preauthorized and subject to
the capabilities of the medical center so that the veteran does not incur any expenses.

The Fee Basis Outpatient ID care should be presented at the time of each outpatient visit to a non-VA
physician. Payment for outpatient treatment is limited to $125 per month. If outpatient care is

required in excess of $125 per month, prior authorization must be obtained.

The Fee Basis Outpatient ID card does not entitle the veteran to dental treatment or private
hospitalization.
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Prescriptions
PURPOSE: To provide prescribed medications.

ELIGIBILITY: Medications may be furnished to veterans when prescribed:

e For the treatment of a service-connected disability or a condition aggravating a service-
connected disability.

e For any medical condition for veterans rated 50% or more service-connected.

e For any medical condition for veterans of WWI, former Prisoners of War, veterans on a VA
Vocational Rehabilitation Program, or those in receipt of Aid and Attendance or Housebound
benefits.

e For treatment of conditions related to Agent Orange, Ionizing radiation, Persian Gulf,
Military Sexual Trauma, and certain cancers of the head and neck.

e Recent combat veterans are exempt from medication copayments for 5 years following
discharge when being treated for conditions related to their military service.

e For treatment of the condition(s) for which a veteran is enrolled in the OPT-AC or OPT-NSC
programs.

e DPublic Law 101-508 provides for the VA to charge certain veterans a $8 co-payment for each
prescription obtained. All nonservice-connected veterans will be charged and veterans who
are rated less than 50% who receive prescriptions for nonservice-connected disabilities. The
co-payment does not apply to medical supplies such as syringes, etc.

Except for veterans in receipt of Aid and Attendance or Housebound benefits, prescriptions written
by non-VA physicians may be filled only if the veteran has been authorized treatment at VA expense
on a Fee Basis status. Veterans must have a Fee Basis Outpatient Treatment Card.

Fee Pharmacy

The Fee Pharmacy program covers the cost of EMERGENCY prescriptions filled at non-VA
pharmacies and reimburses eligible veterans for prescriptions purchased at their own expense.

e For treatment of service-connected disabilities or conditions aggravating a service-connected
disability.

e With an adjudicated rating of 50% or more disabling due to service-connected conditions for
treatment of any medical condition.

e Receiving Aid and Attendance or Housebound benefits or veterans of WWI for treatment of
any medical condition.
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Beneficiary Travel

PURPOSE: To provide cash reimbursement to eligible veterans.

ELIGIBILITY: Effective July 1, 1988, cash payments will be made to the following categories of
beneficiaries who have scheduled appointments.

e Veterans being treated for a service-connected disability.

e Veterans rated 30% or more service-connected.

e Veterans receiving a VA pension.

e A veteran whose annual income does not exceed the maximum annual pension rate.
e A veteran whose travel for a compensation and pension examination.

Mileage reimbursement for numbers A, B, C, and D are subject to a $15.54 (round trip) deductible for
each visit not to exceed $46.62 deductible per calendar month for frequent travelers.

OTHER: Veterans who reside within 27 miles one way or 54 miles round trip from a VA Medical
Center are not entitled to travel reimbursement.

Medical Services for Women Veterans

A full range of health services is available at VA medical facilities. Each female inpatient in VA
medical facilities will receive a complete physical examination, including pelvic and breast exams. All
women receiving VA care will have a yearly PAP (Papanicolaou) smear unless contraindicated.
Mammograms will be arranged for all female patients on a pre-approved schedule in accordance with
the American Cancer Society, the American College of Radiology or the National Cancer Institute.
Also, a full continuum of other comprehensive medical services are available including health
promotion and disease prevention, primary care, women’s gender-specific health care e.g., hormone
replacement therapy, breast and gynecological care, maternity and limited infertility (excluding In-
vitro fertilization), acute medical/surgical, telephone, emergency and substance abuse treatment,
mental health, domiciliary, rehabilitation and long term care. VA researchers at many VA facilities
also conduct medical research on women’s health.

Women may be eligible for benefits if they:

e Areaveteran in the U.S. Army, Navy, Air Force, Marine Corps or Coast Guard.

20-17



TVC 10/03/08

e Served in the Women's Auxiliary Corps (WAC) in 1942 - 1943.
e Flew as a Women's Air Force Service Pilot (WASP) in World War IL

e Were a telephone operator, clerk, dietitian, or reconstruction aide with the Army in Europe
during World War L.

Eligibility requirements for medical services are the same for women and men. Application
procedures are also the same.

Benefits are not automatically available. For specific eligibility information, contact the nearest VA
Regional Office or VA Medical Center. There is a women's coordinator in each regional office and
medical center. Look for U.S. Government, Veterans Affairs, in phone directories. Toll-free service
to the nearest VA Regional Office is available nationwide at 1-800--827-1000.

VA Veterans Centers in Texas

PURPOSE: VA Veterans Centers goal is to provide a broad range of counseling, outreach, and referral
services to eligible veterans in order to help them make a satisfying post-war readjustment to civilian
life. The family members of all veterans listed below are eligible for Vet Center services as well.

ELIGIBILITY: Any veteran who served in a War Zone - all eras, including Vietnam, Lebanon,
Grenada, Panama, the Persian Gulf, Somalia, Kosovo/Bosnia, WWII and Korean Combat Veterans.
Veterans have available for counseling a total of fourteen VA Veterans Centers within the State. VA
Veterans Centers are located as follows:

Amarillo Houston (2ea)

Austin Laredo

Corpus Christi Lubbock

Dallas McAllen

El Paso Midland

Fort Worth San Antonio  Harker Heights
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CHAPTER 21

EDUCATION AND TRAINING BENEFIT PROGRAMS

On June 22, 1944, President Franklin D. Roosevelt signed the "Servicemen's Readjustment Act of
1944," better known as the "GI Bill of Rights." At first the subject of intense debate and parliamentary
maneuvering, the famed legislation for veterans of World War II has since been recognized as one of
the most important acts of Congress. Few government programs have delivered on America's promise
as a land of opportunity as explicitly as the GI Bill.

In 1984, former Mississippi Congressman Gillespie V. “Sonny” Montgomery revamped the GI Bill,
which has been known as the "Montgomery GI Bill" ever since, assuring that the legacy of the original
GI Bill lives on, as education programs continue to work for our newest generation of veterans.

Eligibility

All students who feel they may be eligible for education benefits should submit an application. Even if
someone appears ineligible, they should submit an application for benefits so that the U.S. Department
of Veterans Affairs (VA) can review his or her application and officially deny or grant benefits.

Chapter 30: Montgomery G.I. Bill—Active Duty

Chapter 30 has four eligibility categories. Category I is by far the largest. It includes veterans who
began active duty for the first time after June 30, 1985. Category IB is for 2 years active duty and
Category IC for 4 years in the Selected Reserve

Military retirees who entered the service (or agreed to delayed entry) before 1/1/77 and who were
eligible to receive chapter 34 benefits (Vietnam era education program) on 12/31/89 comprise
Category II. The education benefit for these chapter 34/30 veterans is higher than the standard
chapter 30 benefit and it pays an additional amount for dependents. The chapter 34/30 benefit is
comparable to the old chapter 34 rate.

Additional veterans may be eligible if they were voluntarily or involuntarily separated from the
service because of a reduction in personnel (Category III), or if they were able to convert their
education benefit from chapter 32 to chapter 30 (Category IV).

Chapter 30 Kickers and Additional Contributions.

Higher monthly benefits are paid to chapter 30 participants with “kickers” and to chapter 30
participants who make additional chapter 30 payments. Veterans may have a kicker, additional

contributions, or both. The higher benefit rates are paid automatically when benefits are paid.

If veterans don’t receive the benefit they believe they are entitled to receive, they should call VA about
the discrepancy so that VA can resolve the discrepancy with the Department of Defense.
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A kicker is part of the enlistment contract. It’s often referred to by its Madison Avenue name; Army
College Fund, Navy Sea College Fund, or whatever the newest recruitment ad calls it.

Servicepersons who participate in chapter 30 pay $1,200.00 towards their chapter 30 benefit. The
$1,200.00 is withheld from their pay during their first 12 months of service and it’s non-refundable.
Servicepersons may pay up to $600.00 more towards chapter 30. The amount they pay is matched 9 to
1.

Chapter 35: Dependents Educational Assistance (DEA)
Dependents Educational Assistance is paid to dependents of veterans. Persons who may be eligible are:

e A child (between ages 18 and 26, with some exceptions) of a veteran who is permanently and
totally disabled due to a service-related condition; or who died in service; or who died of a
service-connected disability; or who died while evaluated as having total and permanent
service-connected disability; or who is listed as a POW or MIA.

e The surviving spouse of a veteran who died of a service-connected disability, or died in service,
or died while evaluated as having total and permanent disability resulting from a service-
connected disability. Surviving spouses whose benefits stopped when they remarried can
receive DEA benefits again if their remarriage ends by death or divorce, or they cease to live
with the person to whom they presented themselves in public as married.

e A spouse of a veteran or serviceperson who has a total and permanent disability resulting from
a service-connected disability; or who is listed as a POW or MIA.

e The spouse or child of a servicemember who VA determines has a service-connected
permanent and total disability, at the time of VA's determination is a member of the Armed
Forces who is hospitalized or receiving outpatient medical care, services, or treatment; and is
likely to be discharged or released from service for this service-connected disability.

Chapter 1606: Montgomery G.I. Bill—Selected Reserve

Educational program for active members of the Selected Reserve. Selected Reserve components
include the Army Reserve, Naval Reserve, Air Force Reserve, Marine Corps Reserve, Coast Guard
Reserve, Army National Guard, and Air National Guard. The Department of Defense and the
Department of Homeland Security (Coast Guard) determine who’s eligible for chapter 1606. The
Department of Veterans Affairs administers the program and pays benefits. Basic eligibility requires a
6-year obligation to serve in the Selected Reserve and satisfactory participation in required Selected
Reserve training.

Chapter 1606 Kickers

An additional amount, called a kicker, may be added to the benefit of some chapter 1606 students.
The possible monthly kicker levels are $100, $200, and $350. A chapter 1606 kicker may be a part of

the original enlistment contract or part of a re-enlistment contract.
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Chapter 1607: Reserve Educational Assistance Program (REAP)

Educational program for active members of the Selected Reserve called to active duty and members of
the Individual Ready Reserve (Army IRR, Air Force IRR, Navy IRR and Marine Corps IRR.) called
to active duty in response to a contingency operation declared by the President or Congress. The
Department of Defense and the Department of Homeland Security (Coast Guard) determine who’s
eligible for chapter 1607. The Department of Veterans Affairs administers the program and pays
benefits.

Members of the Selective Reserve may be eligible for Chapter 1607 after serving 90 consecutive days
on active duty for a contingency operation. The Chapter 1607 benefit pays a percentage of the chapter
30 three-year or more rate based on the number of continuous service days on active duty: 90 days but
less than 1 year pays 40%, 1 year but less than 2 years pays 60%, and service of two continuous years
or of an aggregate of three years or more pays 80% payment of the three-year rate. The 80% rate can
be paid for two continuous years or, effective 1/28/08, an aggregate call-up service of three years or
more.

Chapter 1607 Kicker and Additional Contributions

A servicemember eligible for chapter 1607 who is also eligible for the chapter 1606 kicker will be paid
the chapter 1606 kicker.

Monthly Payment Rates

The current monthly payments rates are located on the VA’s website at www.va.gov.
Types of Training
The Texas Veterans Commission (Veterans Education Department) is the State Approvmg Agency for
GI Bill educational benefits in Texas. Congress established state approving agencies several years after
passing the GI Bill of Rights in 1944. Congress recognized that States are really the guardians of
education & that each state has a right and responsibility to oversee what is offered within its borders.
As a result a triad relationship was established with the State approving agencies approving the
programs and policies, the VA paying the benefits, and the schools/employers providing the training.
Veterans cannot receive their educational benefits unless the program has been approved by TVC.
The mission of the Veterans Education program is to:

e promote and safeguard quality education and training programs for veterans;

e ensure greater educational training opportunities to meet the changing needs of veterans; and

e assist the Department of Veterans Affairs (VA) in preventing fraud, waste, and abuse in the
administration of the GI Bill.
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In summary, you can say that the TVC staff are the guardians of the GI Bill and provide consumer
protection for the veterans.

The types of training that can be approved include:

¢ Undergraduate, graduate/professional degrees, and certificate programs at public/private
colleges or universities

o Certificates or diplomas from religious, business, technical, or vocational schools—both
accredited and non-accredited

e Apprenticeship or On-the-Job (O] T) programs

o Flight training (Veterans must have a private pilot certificate and meet the medical
requirements for the desired certificate before beginning training. The VA reimburses the
students for 60% of the approved costs)

e Remedial, deficiency, or refresher training, if necessary.
OJT/Apprenticeship Training Programs

Although most veterans know that they can use their benefits for college, many are unaware of the
On-the-Job and Apprenticeship training programs. These programs allow qualified veterans to receive
their GI Bill educational benefits while in training and earning a wage.

Under OJT or Apprenticeship programs, veterans learn skilled occupations by performing each job
process required by the approved training program. While training, eligible participants work under
the supervision of a skilled worker. In addition to their wages, a veteran who enters an approved
apprenticeship program receives a monthly training benefit from the VA.

Apprenticeship training is a structured system of training designed to prepare individuals for
occupations in skilled trades and crafts. It combines OJT training with related classroom instruction
for the goal of obtaining a Journeyman rating in a number of occupations. Apprenticeship programs
usually last two to four years, but can range from one to six years.

OJT programs last from 6 months to no more than 24 months. The veteran will work under the
supervision of a skilled worker, and during training will draw a monthly educational benefit from
DVA. There is no related classroom training usually associated with an OJT program. To be able to
receive educational benefits, veterans must not already be qualified for the job or occupation by
previous training or experience and must be eligible for GI Bill educational benefits.

Licensing and Certification Tests

VA can reimburse the cost of licensing and certification tests approved by the State Approving
Agency. Veterans are reimbursed the cost of the test, not to exceed the approved cost of the test or
$2,000. Benetits can be paid for tests that aren’t passed, for tests retaken if not passed, and for tests
required to be recertified or to renew a license.
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Veterans must be eligible for benefits to receive test reimbursement. They must have remaining
entitlement and their delimiting date must not have passed. Entitlement is prorated based on the
amount reimbursed. If a student’s full-time benefit is $1000 per month and the student is reimbursed
$500 for a test, then the student’s remaining entitlement will be reduced by % month.

Information about test fee reimbursement is at www.gibill.va.gov/GI_Bill Info/programs.htm#LAC.
Veterans can apply for test fee reimbursement by:

Completing and submitting an Application for Reimbursement of Licensing or Certification Test Fees
available at www.vba.va.gov/pubs/forms/22-0803.pdf.

Attaching a copy of their test results to the application. If test results aren’t available they can attach a
copy of their license or certification and a payment receipt. Test fee reimbursement can be paid for
each test for which reimbursement is claimed and these documents are submitted.

There's no limit to the number of approved tests for which reimbursement can be made as long as the
veteran has remaining entitlement to cover the cost of the test and the student isn’t beyond his or her
delimiting date.

National Tests

Chapter 30 and chapter 35 recipients can be reimbursed the fee charged for national admission tests
and national tests for college credit. Test reimbursement is not available for chapters 1606 and 1607,
but may be in the future. Currently the only approved tests are:

. SAT (Scholastic Assessment Test)

. LSAT (Law School Admission Test)

. GRE (Graduate Record Exam)

. GMAT (Graduate Management Admission Test)
. AP (Advanced Placement Exam)

. CLEP (College-Level Examination Program)

. ACT (American College Testing Program)

. DAT (Dental Admissions Test)

. MAT (Miller Analogies Test)

. MCAT (Medical College Admissions Test)

. OAT (Optometry Admissions Testing)

. PCAT (Pharmacy College Admissions Test)

. TOEFL (Test of English as a Foreign Language)
. DSST (DANTES Subject Standardized Tests)

. ECE (Excelsior College Examinations)

Complete information and directions for applying for reimbursement are available on the GI Bill

website at about http://www.gibill.va.gov/GI_Bill Info/programs.htm - Testing

Chapter 33—Post 9/11 GI Bill
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On June 30, 2008, President Bush signed into law, H.R. 2642, Supplemental Appropriations Act, 2008
which authorizes a new chapter of educational benefits for many post 9/11 veterans and service
members. Chapter 33, of the new GI Bill (also referred to as the “Post 9/11 GI Bill”) makes many
sweeping and dramatic changes to veterans’ educational benefits. These new benefits do not go into
effect until August 1, 2009.

On August 1, 2009, a chapter 33 full-time student will be eligible to receive full tuition and fees, a
$1,000 a year stipend for books and supplies, and a monthly housing stipend. The new GI Bill will
also permit Reserve and Guard members who were activated for more than 90 days since 9/11/2001,
to qualify for the same benefits, in proportion to time served on active duty after 9/11/2001, as regular
active duty forces members. Previously, under the Montgomery GI Bill-Selected Reserve (chapter
1606) or the Reserve Educational Assistance Program (chapter 1607) reservists and guard members
received less benefits than their active duty counterparts.

Although this new GI Bill is set to go into effect on August 1, 2009, it could take some time for the
VA to begin paying benefits. Chapter 33 benefits will not be paid for any training or education
programs completed before August 1, 2009.

Complete up-to-date detailed information regarding the current Montgomery GI Bill and the Post
9/11 GI Bill may be obtained on the VA website at: www.gibill.va.gov. as of this writing, details of
the Post 9/11 GI Bill include the following:

Eligibility

If a veteran served in the Armed Forces a minimum of 90 consecutive days on active duty after
September 10, 2001, he/she is eligible for the Post 9/11 GI Bill. However, the individual must have
served at least three years of active duty to qualify for the maximum chapter 33 benefits payable.

If a veteran currently qualifies under chapter 30, 1606, 1607, or is currently serving in the Armed
Forces, he/she may elect to receive benefits under the Post 9/11 GI Bill if on August 1, 2009, he/she
meets the requirements of the Post 9/11 GI Bill.

Officers who graduated from a service academy or received a ROTC scholarship, who otherwise meet
the active duty requirements, now qualify for the Post 9/11 GI Bill.

Those who meet the active duty requirements, but who did not opt-in for the GI Bill upon entry on
active duty, now qualify for the Post 9/11 GI Bill.

Payment amounts

The Post 9/11 GI Bill will pay up to 100 percent of tuition and fees, but not to exceed the most
expensive in-State public institution of higher education tuition. This money is paid directly to the
school.

A monthly housing allowance equal to the basic allowance for housing (BAH) amount payable to a

military E-5 with dependents, in the same zip code as the school. This money is paid directly to the
veteran.
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An annual $1,000 stipend will be paid directly to the veteran for books and supplies.
Active Duty Service Requirements

Veterans who have the following service after 9/11/2001, qualify for this percentage of benefits:

30 continuous days with a service-connected disability discharge 100 percent
36 months or more 100 percent

30 months, but less than 36 months 90 percent

24 months, but less than 30 months 80 percent

18 months, but less than 24 months 70 percent

12 months, but less than 18 months 60 percent

6 months, but less than 12 months 50 percent

90 days, but less than 6 months 40 percent

GI Bill Expiration Date

Individuals who serve at least 90 consecutive days are eligible for 15 years from their last period of
active duty.

Types of Training

Veterans may receive Chapter 33 benefits for training programs approved for chapter 30 that are
offered by an institution of higher learning (degree-granting institution). This includes graduate and
undergraduate training, and vocational/technical training. Veterans may also receive benefits for
tutorial assistance and reimbursement for one licensing and certification test. Additionally, if a veteran
is eligible for chapter 30, 1606 or 1607, and elects to use benefits under the Post-9/11 GI Bill, they
would be eligible to receive benefits for on-the-job training, apprenticeship training, correspondence
courses, flight training, preparatory courses, and national exams.

Benefit Transfer
Veterans must be approved by the Department of Defense (DOD) for eligibility to transfer
entitlement to spouses and dependent children. Veterans should contact DOD or their military

service for more information.

To keep up-to-date on this very important benefit, visit www.gibill.va.gov for information updates.
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Regional Processing Offices (RPOs)

All education claims are processed through VA Regional Processing Offices. Each of the four RPOs
listed below will process documents for veterans attending schools located in the states in their
designated areas. The school’s (employer’s) address rather than the veteran’s home address determines
which processing office has jurisdiction.
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Central Region

Eastern Region

VA Regional Office
PO Box 66830
St. Louis, MO 63166-6830

VA Regional Office
PO Box 4616
Buffalo, NY 14240-4616

St.’Louis
Muskogee

Buffalo

N

Atlanta

Education Processing Office

*
Western Region Southern Region
VA Regional Office VA Regional Office
PO Box 8888 PO Box 54346
Muskogee, OK 74402-8888 Atlanta, GA 30308-0346
Comparison of Education Programs
CH 30 | CH 35 | CH 1606 | CH 1607

ELIGIBILITY

All students who feel they are eligible should submit an application. It is important that
their application is reviewed and that the VA Regional Processing Office makes an
official denial or grant of benefits.

90 days or more active
duty support of
contingency operation

Completion of
initial active duty
for training. Must

Veteran's death or
permanent and
total disability

Discharge must
be honorable.
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2 years active
duty, 3 years
active duty, or 2
years active duty

result of service.

be active reservist
with 6-year
obligation.
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or full-time National
Guard duty responding
to national emergency.

plus 4 years
reserves.
BENEFITS FOR Servicepersons are paid the veteran rate or a rate that will reimburse tuition and fees,
INSERVICE whichever is lower. Servicepersons often apply for benefits a few days or weeks before
STUDENT their discharge from active duty. Servicepersons on terminal leave before discharge do
not have to obtain their education officer’s signature on the Application for VA
Education Benefits. Also, they are paid as servicepersons while on terminal leave and as
veterans starting the day following discharge.
Payable after 2 No Yes Yes
years continuous
active duty, not
exceed tuition
and fees.
ENTITLEMENT | 48 months maximum under two or more programs
36 months. May | 45 months. No 36 months. No 36 months. No
extend to end of | extensions except | extensions. extensions.
term if expires for child in special
during term. restorative
Note: If there’sa | training.
kicker, the kicker
doesn’t extend.
DELIMITING 10 years after Child: 8 years 14 years from 10 years from the
DATE discharge. Spouse: 10 years eligibility date. separation date if
Surviving Spouse: separated after
May extend for 10 years. 20 years | Date of separation | completing service

later period of
active duty or

if death while on
active duty.

if leave reserves
before 14 years.

contract and discharge
isn’t dishonorable.

disability that
prevents Eligibility rules are | May extend if 10 years from chapter
completion of complex. disability incurred | 1607 eligibility date if
program. Claimant should or aggravated by separated for disability.
carefully read service in selected
eligibility letter reserve prevents
and call VA if completion of
questions. program.
Pampbhlet is
online:
www.gibill.va.gov
/pamphlets/CH35
/CH35 Pamphlet
_General.htm
May extend to end of term if delimiting date during term, but can’t
exceed maximum entitlement.
| CH 30 | CH 35 | CH 1606 | CH 1607 |
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PARTICIPANT Category I, III, N/A N/A N/A
PAYMENT IV: $1,200

Category II:

None
PAYMENT Only asadeath | N/A N/A N/A
REFUND benefit to

survivors in

certain cases
DEPENDENTS Category II No No No
ALLOWANCE (34/30) only
ACCELERATED | Yes No Will be eligible beginning 10/1/08 for
PAYMENT enrollment after 9/30/08 in a non degree

program lasting 2 years or less
ADVANCE Yes Yes Yes Not yet due to system
PAYMENT limitations
COOPERATIVE Yes Yes Yes Yes
TRAINING
LICENSING AND | Yes Yes Yes, starting Yes, starting 1/6/06
CERTIFICATION 1/6/06
TESTS
MONTHLY IHL & NCD NCD only IHL & NCD IHL & NCD
VERIFICATION WAVE or IVR VAF 22-8979 WAVE or IVR WAVE or IVR
(Starting 4/1/08)

NATIONAL Yes Yes Not authorized Not authorized yet.
TESTS yet.
REMEDIAL, Yes, with Yes, entitlement Yes, with Yes, with entitlement
DEFICIENCY & entitlement charged after first | entitlement charge | charge
REFRESHER charge 5 months of full-
TRAINING time training
TUTORIAL Yes. Maximum | Yes. Maximum Yes. Maximum Not authorized yet.
ASSISTANCE $1,200. Not $1,200. Not more | $1,200. Not more

more than $100
per month. No
entitlement

charge for first
$600.

than $100 per
month. No
entitlement
charge.

than $100 per
month. No
entitlement charge
for first $600.
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CH 30 CH 35

CH 1606 CH 1607

BARS TO
BENEFITS

scholarship was
$3400 or less in any
one year while under
the ROTC program.

Cannot receive benefits: 1) Concurrently under two programs. 2) On active duty for any
portion of course costs paid by the Armed Forces. 3) For course paid for by the Federal
Government under the Government Employee' Training Act.

Not eligible if: Not eligible if: Not eligible if:

Service Academy On active duty 1) Receive financial
graduate or ROTC except for brief assistance as a member
commissioned officer | periods of active of the Senior ROTC
who received ROTC | duty for training. | Program, commonly
scholarship unless known as the ROTC
eligible before scholarship program.
commissioned or the 2) <Y%-time and in

receipt of military
tuition assistance.

The following table highlights the differences between the Montgomery GI Bill and the New

Post 9/11 GI Bill:

Montgomery GI Bill
Chapter 30

Post 9/11 GI Bill
Proposed - Chapter 33

Payment Rate for
Full-Time Student

Annually set - nationwide - monthly payment
rate. Set to increase to $1321 for 2008-2009. Paid
[to the student each month.

A payment indexed to full in-state tuition for
public schools. A lump sum paid directly to the
school each term. The national average for in-
state tuition in 2008 is $6,185.

Duration of Program

36 Month entitlement.

36 Month entitlement.

Additional expense
|payments

No additional payments for expenses.

Living Expenses - stipend based on local BAH for
E-5 with dependents - paid monthly avg. amount
lapp. $1,000 a month.

Books and Fees - Up to $1,000 a year.

Eligibility Requirements

Those who entered service the military after June
30, 1985.

Active-duty service since Sept. 11, 2001.

['VEAP-era
Eligibility

No - Except those who elected to convert in the
Ipast.

Yes - those who meet the eligibility criteria
labove.

Benefit Expiration

10 Years after separation or discharge.

15 Years after discharge or separation.

Transfer benefits
Ito families

Limited - Currently Limited to Army for
Critical MOS only.

Yes

Enrollment fee

Yes - $1,200

None - Those who have not yet completed

paying their $1,200 for the MGIB may elect to
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stop further payment. “

Tutorial Assistance

Tutorial assistance may be paid to students under chapters 30, 35 and 1606. Tutorial assistance is not
authorized for chapter 1607 at this time. Tutorial assistance helps the student pay for necessary
tutoring and is a supplement to the student's regular education benefit.

Overview

VA may pay tutorial assistance to a student receiving education benefits.

The monthly rate may not exceed the cost of tutoring or $100. The maximum amount payable is
$1200. There is no entitlement charge for the first $600 under chapters 30 and 1606. There is no
entitlement charge under chapter 35.

The student, tutor, and certifying official must complete an Application and Enrollment Certification
for Individualized Tutorial Assistance (VA Form 22-1990t). The application may be submitted at the
end of each month or combination of months. The application must be signed and dated on or after

the date of the last tutoring session certified. VA can pay for tutorial assistance during the one-year
period before the date VA receives the application.

Eligibility
All of the following criterion must be met for a student to be eligible for tutorial assistance.

The student must be in a post secondary program on a %-time or more basis.
The student must have a deficiency in a course that is part of his or her approved program.

The student must be enrolled in a course during the same quarter in which tutoring is received for that
course. Tutoring may not occur between quarters or semesters.

Work-Study Program

Veterans who train at the three-quarter or fulltime rate may be eligible for a work-study program in
which they work for VA and receive hourly wages. The types of work allowed include:

e Outreach services
e VA paperwork
e Work at national or state veterans’ cemeteries

e Work at VA medical centers or state veterans’ homes
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o Other VA approved activities.

Vocational Rehabilitation
A veteran may be eligible for Vocational Rehabilitation (chapter 31) benefits if he or she:
e Received, or will receive, a discharge under other than dishonorable conditions;

e Incurred or aggravated a service-connected disability which entitles him or her to VA disability
compensation; and

e Is in need of vocational rehabilitation because his or her disability creates an employment
handicap.

Vocational rehabilitation may be provided for up to 48 months. An eligible veteran generally has 12
years from the date he or she is notified of entitlement to VA compensation to use his or her chapter
31 benefits. VA may approve an extension of time and/or length of training in certain cases.

Entitlement for vocational rehabilitation services is determined on an individual basis following an
evaluation of the veteran’s interests, aptitudes, education, work experience, and vocational abilities.
Each school is assigned a Vocational Rehabilitation Specialist to work with chapter 31 students and to
assist school officials responsible for certifying chapter 31 students. Full tuition, fees, and books are
paid by the VA to the school. In addition, the student gets a subsistence allowance depending on the
training status.

TVC does not approved programs for Chapter 31 benefits. The approval process is handled directly
by the VA.
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CHAPTER 22

RATING SCHEDULES AND DISABILITY RATINGS

Rating Schedules

In order to provide a uniform method and system to evaluate disabilities, the Department of Veterans
Affairs rates conditions using a disability Rating Schedule.

Since 1925, the Rating Schedule has been revised several times and the 1946 edition of the Schedule

continues in use today, although it is revised from time to time by the VA Central Office in
Washington, D.C.

The Rating Schedule provides the VA rating board with the information necessary to determine the
percentage of disability for each condition. Each disability is identified by a diagnostic code number
and shows the percentage to be assigned each disability. Generally speaking, the loose leaf edition of
the Rating Schedule is not available outside the regional office. Therefore, it may be necessary to
correspond with a regional office representative in order to determine the veteran's proper diagnosis
and to learn what type of medical evidence is needed to affect the rating. In addition, the Rating
Schedule is reproduced in Part 4 of the Code of Federal Regulations, 38, Pension, Bonuses and
Veterans Relief.' It is composed of two volumes: the first containing parts 0-17; and the second, parts
18-41. Part 4 also contains two indexes: one, a numerical index by diagnostic code number and the
second, an alphabetical index of disabilities.

The regional office representatives are happy to provide any information possible concerning a
veteran's rating and to fully advise the County Service Officer of the evidence needed to obtain an
increased rating.

Combined Rating

Public Laws and Department of Veterans Affairs Regulations have been issued authorizing the Rating
Board to provide for the combination of ratings where there are two or more disabilities. There is no
problem involved when there is only one disability to be rated. A single disability percentage may be
assigned in such cases. However, it was necessary to have the authority to combine one or more
disabilities resulting from wartime service and for one or more disabilities resulting from peacetime
service. It was also necessary to have authority to combine service-connected and nonservice-
connected disabilities for pension purposes. The use of the combined ratings table was adopted after
due consideration of the question of rating multiple disabilities. By simple addition, it would be
possible in many cases to create a total on such multiple disabilities in excess of the 100% authorized
by VA laws. Therefore, percentages of multiple disabilities are combined, not added.

To use the combined ratings table, the disabilities must first be arranged in the exact order of their
severity, beginning with the greatest disability. If there are two disabilities, the degree of the greater
will be read in the left hand column and the degree of the lesser disability will be read in the top row.
The figure appearing in the space where the column and row thus ascertained intersect will represent
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the combined value of the two. This combined value will then be converted to the nearest number
divisible by ten, and combined values ending in five will be adjusted upward. Thus with a 50%
disability and a 30% disability the combined value will be found to be 65%, but this must be converted
to 70% to represent the final degree of disability. Similarly, with a disability of 40% and another
disability of 20%, the combined value is found to be 52%, but this must be converted to the nearest
degree divisible by ten, which is 50%.

If there are more than two disabilities, the disabilities will also be arranged in the exact order of their
severity, the combined value for the first two will be found as previously described for two disabilities.
This combined value, exactly as found in the combined rating table, will be read in the left-hand
column and the degree of the third disability (in order of severity) will be read in the top row. The
combined value for the three disabilities will be found in the space where the column and row thus
ascertained intersect, and if there are only three disabilities it will be converted to the nearest degree
divisible by ten, adjusting final fives upward. Thus, if there are three disabilities rated at 60, 40 and 20,
the combined value for the first two will be found opposite 60 and under 40%, and is 76%. This
number, 76, will be read in the left-hand column and in the row thus ascertained and in the column
under 20 in the top row, the combined value for the three will be found, and is 81%. This combined
value will be converted to the nearest degree divisible by 10, which is 80%. The same procedure will
be employed when there are four or more disabilities. The charts on the following two pages may be
used to determine the combined disability ratings.
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Combined Ratings Table
(10 combined with 10 is 19)

10 20
19 i 27 35
20 i 28 36
21 e 29 37
22 e 30 38
23 e 31 38
24 i 32 39
25 e, 33 40
26 i, 33 41
27 i 34 42
28 e 35 42
29 i 36 43
30 e 37 44
31 i 38 45
32 i 39 46
33 40 46
34 41 47
35 e 42 48
36 i 42 49
37 e 43 50
38 e 44 50
39 i 45 51
40 i 46 52
41 i 47 53
42 i 48 54
43 i 49 54
44 i 50 55
45 e, 51 56
46 eeieieinen 51 57
A7 i 52 58
48 i 53 58
49 i 54 59
50 i 55 60
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80 9%
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51 s 56 61
52 i 57 62
53 e 58 62
54 i 59 63
55 i 60 64
56 i 60 65
57 i 61 66
58 e 62 66

COMBINED RATINGS TABLE
(10 combined with 10 is 19)

10 20
59 e, 63 67
60 oo, 64 68
61 v, 65 69
62 e, 66 70
63 e, 67 70
64 o 68 71
65 e, 69 72
66 e 69 73
67 i, 70 74
68 e, 71 74
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70 i, 73 76
71 i, 74 77
72 i, 75 78
73 e, 76 78
74 e, 77 79
75 e, 78 80
76 e, 78 81
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CHAPTER 23

APPEALS

Right to Appeal

Any claimant for veterans benefits administered by the Department of Veterans Affairs has the right
to appeal most adverse decisions made by the agency. Generally, claims for compensation, pension,
education, waiver of overpayment, eligibility for medical care and reimbursement of unauthorized
medical expenses are appealable.

The exceptions to the right of appeal involve medical determinations such as "appropriateness of
specific types of medical treatment, whether a particular drug should be prescribed or type of
physiotherapy should be prescribed or type of physiotherapy should be ordered" are not considered
adjudicative matters. These types of decisions are considered clinical decisions, which are the
prerogative of the treating physician and beyond the jurisdiction of the normal adjudication process.

Time Within Appeal Must be Submitted

Under present law, when an adverse decision is rendered by a Department of Veterans Affairs rating
agency, the claimant has one year in which to formally notify the office of original jurisdiction of the
notice of disagreement. This one year period begins on the date of mailing of the notice of the adverse
decision. The date on the letter notifying the claimant of the decision is considered the "Date of
Mailing" of the notice. A notice of disagreement postmarked before the expiration of the one-year
deadline is considered timely filed. In computing the applicable one-year period the first day is
excluded, and the last day included. If the last day of the period falls on a weekend or holiday, the
period is extended to the next workday.

If no notice of disagreement is filed within the one year period mentioned above, then it will be
assumed by the Department of Veterans Affairs that the action taken was agreeable and the
determination will become final.

Proper Procedure to Follow

After a claimant receives an adverse Department of Veterans Affairs decision, the initial step in the
appeal process is to file a Notice Of Disagreement (NOD). For any appeal, filing a NOD is
mandatory and cannot be circumvented. At this time, the claimant can request that the appeal be
reviewed by a Decision Review Officer (DRO). If a DRO review is not requested, the appeal will
follow the traditional appeal process.
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When this Notice Of Disagreement is received, the Department of Veterans Affairs is required to take
development or review action as may be proper under the circumstances. If any such action taken
does not resolve the disagreement either by granting the benefit sought or through withdrawal of the
notice of disagreement, then VA will prepare a statement of the case, to be furnished to the claimant,
and any designated representative. This statement of the case will consist of the following:

e A summary of the evidence in the case pertinent to the issue or issues with which disagreement
has been expresses;

e A citation or discussion of the pertinent law, regulations, and where applicable, the provisions
of the Schedule for Rating Disabilities:

e The decision on such issue or issues and a summary of the reasons therefore.

This statement of the case will serve to fully inform the claimant of the various items of evidence
contained in the claims file which have a bearing on the issue or issues in disagreement. It will also
inform him or her for the first time of the laws and regulations which were for application in arriving
at the decision over which a disagreement arose. The Department of Veterans Affairs is forbidden to
release any information which might serve to be a detriment to the veteran, or any information which
would be contrary to the public interest. For instance, in many cases in which a mental disability is
involved, the VA employee writing the statement might refer to this condition as "your nervous
condition", rather than giving the full and proper diagnosis, in order to prevent such information
proving to be harmful to the veteran in any way. Such matters may be disclosed to a designated
representative unless the relationship between the claimant and the representative is such that
disclosure to the representative would be harmful as if made to the claimant.

The claimant will have a period of sixty days following receipt of the statement of the case in which to
file a formal appeal. Such action may be taken by the claimant or representative in the event that
there are any allegations or error of fact or law. This period may he extended for a reasonable time if
good cause is shown.

Proper Form for Appeal

The proper form to use in appealing a case is VA Form I-9, "Claimant's Appeal to the Administrator
of Veterans Affairs." A supply of these forms should be maintained by all Service Officers. A supply
of the forms may be obtained from the VA Regional Office Publications Unit or online at

WWWwW.va.gov

Wording the Appeal
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The wording of an appeal is a very important matter. The appeal should specify allegations, error of
fact, or law as related to specific items in the statement of the case. The benefits sought on appeal must
be clearly identified. Items to which no exception is taken will be presumed to be agreeable to the
claimant. It is, therefore, most important to be sure that the claimant lists on the appeal form all items
on which he disagrees from the statement of the case.

Caution

New evidence should not be submitted with an appeal. If new evidence is available, it should be
submitted for reconsideration prior to either filing a notice of disagreement or submission of VA
Form I-9 if already in receipt of a statement of the case. If this evidence still does not grant the benefit,
it will at least be considered for review upon appeal.

Disagreement with Board of Veterans Appeals Decision

If the veteran disagrees with a Board of Veterans” Appeals (BVA) decision, an appeal can be filed

within 120 days of notification of the decision. This appeal should be filed directly with the Court of
Appeals for Veterans’ Claims (CAVC).
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CHAPTER 24

LIFE INSURANCE

Part 1

LIFE INSURANCE FACTS

What Is Life Insurance?

Life insurance provides protection against financial loss resulting from death. It is an insurance
company's promise to pay a beneficiary a specific amount of money when an insured dies in exchange
for timely payment of premiums.

What Is It Intended To Do?

Life insurance offers security in the event of the insured’s death. Life insurance offers financial
protection to survivors. It provides dependents with the necessary funds to settle financial obligations
and to cover the loss of income created by the insured’s death. Life insurance policies are usually
purchased with a specific intention in mind - to protect a mortgage or an estate, to provide for
educational costs, for retirement or for charity, etc.

Why Is Life Insurance Necessary?

People carry life insurance for many reasons. Among the most common are to pay off a mortgage, or
personal debts (car loan, credit cards...), educational costs for young children, for beneficiaries to be
able to maintain their current standard of living, for child care, for immediate financial needs, and
medical or funeral costs.

How Might Life Insurance Needs Change Over Time?

If an individual has finished raising their family, has paid off their mortgage and no longer has major
financial obligations, then their life insurance needs will be lower than when they were younger. An
individual may choose to no longer carry their insurance or to reduce their coverage amount to a level
just sufficient to ensure that their survivors have enough money to pay final expenses (burial, medical,
estate taxes...).

How Does Life Insurance Work?

All aspects of life involve risk, e.g., fire, theft, auto accidents, injury. Insurance provides a means of
transferring the financial consequences of certain risks from the individual to an insurance company.
When an individual buys life insurance, they are grouped together with other people who are similar
in age, sex, and health. Actuaries calculate how many people in each group are likely to die in a period
of time. The more deaths there are in a group, the more money will be needed to pay death claims,
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and therefore, more money will have to be collected as premiums. Since younger people are less likely
to die than older people, insurance premiums are generally lower at younger ages.

Each year, the insured pays the insurance company for their insurance policy. This money is called a
premium. The insured also informs the insurance company who should get the insurance money if
they (the insured) die. This is a called designating a beneficiary. If the insured dies while their policy is
active, the insurance company will pay the beneficiaries the insurance money. Insurance companies
can do this because only a small number of people die each year, while many more people pay them
premiums. The “risk” of death is spread out among many people in order to prevent a financial loss to
the beneficiaries of the few who will die.

What Is An Actuary?

An actuary is a person who is professionally trained in the technical aspects of insurance, particularly
in the mathematics of insurance, such as calculating premiums, dividends, and proper policy reserves.
Actuaries assist in estimating the cost of implementing new benefits or benefit enhancements and also
conduct statistical and financial studies. Actuaries in the U.S. achieve professional status by passing a
set of examinations given by the Society of Actuaries (SOA).

Where Does The VA Insurance Program Get Its Actuarial Expertise?

The Insurance Actuarial Staff is located at the Insurance Center in Philadelphia. The Actuarial Staff is
responsible for the financial management and actuarial soundness of the life insurance programs that
are administered and supervised by the Department of Veterans Affairs Regional Office and Insurance
Center. Among the staff’s responsibilities are the determination of premiums and dividends,
determining policy values, developing mortality and insurance experience studies, setting appropriate
reserve levels and financial reporting. The Actuarial Staff is also responsible for the evaluation of the
financial impact of legislative proposals that will affect the life insurance programs.

The Actuarial Staff is responsible for the preparation of financial statements for each of the VA life
insurance programs. These statements present the financial position of each of the life insurance
programs. Each year, independent auditors audit these statements to ensure that the statements
accurately reflect the financial position of the programs. This is important because a favorable audit
opinion means that the life insurance programs are able to meet their obligations to policyholders and
that all policyholders are being treated equitably. For every fiscal year since 1992, the VA insurance
program has received an unqualified audit opinion. This means that the independent auditors have
determined that the financial statements accurately reflect the financial position of the insurance
programs.
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CHAPTER 24

LIFE INSURANCE

Part 2

HISTORY OF VA LIFE INSURANCE PROGRAMS

War Risk Insurance Act (1914)

The United States Government first became involved in the insurance business when war broke out in
Europe in 1914. Although President Wilson declared America neutral, commercial merchant ships
supplied war materials to the allies in the war against Germany. Owners of these merchant ships could
not get marine insurance from commercial companies. Congress passed the War Risk Insurance Act on
September 2, 1914, providing marine insurance protection for merchant ships supplying the allies.

America entered the war against Germany in April 1917. Life insurance issued by commercial life
insurers either excluded protection against the extra hazards of war, or if such protection was included,
the premium rates were much higher than the normal rate. The War Risk Insurance Act was amended
on June 12, 1917, to cover merchant marine personnel. The Act was again amended on October 6,
1917, authorizing for the first time issuance of government life insurance to members of the armed
forces. Over 4 million policies were issued during World War L.

United States Government Life Insurance (1919-1951)

The United States Government Life Insurance program (USGLI) was established in 1919 and replaced
War Risk policies. Individuals could keep this coverage after separation from service.

National Service Life Insurance (1940-1951)

The National Service Life Insurance program (NSLI) was established in 1940 to meet the

insurance needs of World War II military personnel and veterans. Like USGLI coverage, insureds
could keep their NSLI coverage after discharge from service.

Servicemen’s Indemnity Insurance (1951-1956)

In 1951, NSLI was replaced by Servicemen’s Indemnity Insurance, which automatically covered active

duty service members for $10,000 at no cost to the individual. Service members remained covered for
120 days after their discharge.
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Veterans' Special Life Insurance (1951-1956)

Discharged service members who had Servicemen’s Indemnity Insurance could replace their coverage
with Veterans' Special Life Insurance (VSLI). VSLI was established in 1951 to meet the insurance needs
of veterans who served during the Korean Conflict, and the post Korean period through January 1,
1957.

In the early 1950's, commercial life insurance companies began to view the government's life insurance
programs for veterans as competition for their business and began lobbying Congress to remove the
government from the life insurance business. As a result, the Veterans’ Special Life Insurance program
was closed to new issues at the end of 1956.

Service-Disabled Veterans Insurance (1951-Present)

The only new insurance issued between 1957 and 1965 to either service members or veterans was
Service-Disabled Veterans Insurance (S-DVI). This insurance was (and still is) available to veterans with
a service-connected disability.

Veterans' Reopened Insurance (1965-1966)

Veterans' Reopened Insurance (VRI) was opened in 1965 to provide coverage for certain classes of
disabled veterans, mainly from World War II and the Korean Conflict. Members who had dropped
their NSLI or VSLI coverage and who had a service-connected disability, or a non-service connected
disability that made them uninsurable, had a one-year period to apply for $10,000 of coverage.

Servicemembers' Group Life Insurance (1965-Present)

To meet the insurance needs of Vietnam Era service members, the government entered into a
cooperative effort with the private insurance industry. In 1965, the Servicemembers' Group Life
Insurance (SGLI) program was established. This program provides low-cost term insurance protection
to service members through a group policy issued by a commercial life insurance company. Under this
policy, the government agrees to pay the claim costs resulting from the extra hazards of service. All
other costs of the program are covered by the premiums deducted from service members’ pay.

The SGLI program was expanded in 2001 to provide Family Group Life Insurance (FSGLI) and again
in 2005 to provide Traumatic Injury Protection Insurance (TSGLI).

Veterans' Group Life Insurance (1974-Present)

In 1974, the Veterans' Group Life Insurance (VGLI) program became available to veterans, providing
term insurance protection after separation from service for those who had SGLI while in the service.
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Veterans' Mortgage Life Insurance (1971-Present)

This program was established to provide mortgage protection life insurance to severely disabled
veterans who have received grants for the purchase of specially-adapted housing.

CHAPTER 24

LIFE INSURANCE

Part 3

LIFE INSURANCE PROGRAMS

United States Government Life Insurance (USGLI) (Policies Prefixed by K)

The United States Government Life Insurance program was the government's first venture into life
insurance. During WWI, the U.S. provided Marine Insurance to protect the interests of ship owners
and merchants who were providing supplies to the allies in Europe. USGLI was the natural outgrowth
of this Marine Insurance. The program was established to meet the needs of World War I veterans, but
remained open to service members and veterans with service before October 8, 1940. The government
became a self-insurer since private insurance companies were unwilling to assume the unpredictable
risks associated with a war. By establishing this program, Congress intended to avoid the financial
burden imposed on the government by the pension programs that were established after previous
wars. The government became the largest life insurer in the U.S. with the coverage provided by this
program.

Premiums Are No Longer Paid
The USGLI program operates from a strong financial position.
e VA currently has $36.1 