Establishing Veteran Status

Purpose:  The purpose of this class will provide you the requirements for an individual to be considered a veteran for VA purposes.   (Slide 2)

Objectives:  (Slide 3-4)

1. Define veteran for eligibility to VA benefits.

2. Difference between active duty, reserve and National Guard status.

3. Identify types of discharges acceptable for VA purposes.

4. Identify the minimum active service requirements. 

5. Identify what types of documents are acceptable for proof of service.

1.  Definition of a “Veteran”  (Slide 5-6)

The definition of “veteran” in the regulations, 38 CFR 3.1 (d):
"Veteran" means a person who served in the active military, naval, or air service and who was discharged or released under conditions other than dishonorable”.

The list of “Individuals and groups considered to have performed active military, naval, or air service” is found in 38 CFR 3.7 and is quite lengthy.  Most of the special groups are from the WWI and WWII eras and involve people who ordinarily would be been civilians who worked in war zones or with the military.  Perhaps the largest group would be Merchant Marines from WWII.

2.  Difference between Active Duty, Reserve Duty or National Guard (Slide 7-9)

(a)  Active Service includes:

(1) Full time active duty within the Armed Forces  (slide 7)

(2) Active duty for training to (slide 8)

a.  include reserves or National Guard (if called up under Title 32), 

b. prep-schools, 

c. or travel to and from duty stations.

(3) In-active duty for training  (slide 9)

(is the status the service person is after release from active duty if that person has not fulfilled his or her commitment time

a. Can be called back to active duty for training or during war time

b. If called back to active duty, the travel to and from the duty assignment.

(b) Reservists  


(1)  An individual is required to perform active duty for training (ACDUTRA) for a period of not less than 4 months. The remainder of the enlistment is spent as a member of the Ready Reserves.  Unless the claimant is injured or suffers an event;  does not qualify the claimant for VA purposes. (slide 10)


(2)  Categories under ACDUTRA that could receive VA benefits

Reserve components have had several programs such as the Active Guard Reserve (AGR) and the Active Duty Support (ADS) Program in which members serve full-time in operational or support positions but are never formally called to active duty.  (slide 11,12)


(3)  Certain types of Reservist duty are clearly NOT "full-time duty in the armed forces." These include the following: 

a.  Individual Duty Training (IDT)  (slide 13)

a. Title 32 (called up by State)

b. Weekend duty

b. Initial Active Duty (IADT)    (slide 14)

a. Title 10

b. Boot camp

c. Annual Training (AT)   (slide 15)

a. Title 32

b. Two week

d. Active Duty Training (ADT)   (slide 16)

a. Title 10

b. Classes – to keep up certification

(4)  There are two other categories of Reservist duty which may or may not constitute "full-time duty in the armed forces." 


 (a)  These categories are Active Duty Operational Support (ADOS)  (slide 17)


      
 (used to be Active Duty for Special Work (ADSW)

a. They generally imply that the Reservist is performing support duties rather than training. 

b. ADOS is used for periods of less than 140 days service 

c. Called up under Title 32


(b)  Active Duty (AD).   (slide 18)



a. Usually same status as ADT



b.  Longer than 140 days

            c.  Called up under Title 10


(c)  VA will decide what benefits the veteran is eligible for.  (slide 19)

(d)  Reservist called up for duty under Title 10 or Title 32 will need a LOD to file a claim.



(e)  DD 214 states the status of the veteran


(c)  National Guard Service 


(1) Qualifying Service   (slide 20-21)


(a)  Service Under Title 10 U.S.C. If the Guard unit or the member individually is "activated" under the authority of Title 10 U.S.C., members who report for active duty (service characterized as Federal Active Duty) have qualifying service for Title 38 purposes until deactivated. The order to Active Duty MUST state that service is under Title 10 U.S.C. 

Unless called to active duty by Presidential Order, National Guard duty is not federal service, but is service to the state in which the service is performed.  For example, service in the Florida National Guard is state service to the State of Florida, not the U. S. Army.  The DD-214 will show “NGFL” in the branch of service entry, if a DD-214 is issued at all.  National Guard service performed under activation by Title 10 or 32 (described below) may show “NGUS” or “ANGUS” in the component line of the DD-214.  


(b)  Service Under Title 32 U.S.C. Full-time National Guard service is "active duty for training" under 38 U.S.C. 101(22)(C) if performed under 32 U.S.C. 316, 502, 503, 504 or 505. This is true regardless of whether the member is performing operational duty or is undergoing training. 



a.  Operational duty includes, for example, AGR (Active Guard Reserve) and ADS (Active Duty Support) service. 


The terms AGR and ADS apply to Guard personnel as well as to Reservists serving in these capacities. 


(c )  However, section 101(22) of Title 38, United States Code, provides separate definitions of "active duty for training" for Guard personnel and Reservists.  While the definition for Reservists permits the interpretation that full-time duty for purposes other than training is active military, naval or air service, the definition for Guard personnel does NOT permit this interpretation. Therefore, full-time operational/support service performed by Guard personnel in ACDUTRA status does NOT qualify as active duty for purposes of VA benefits UNLESS the member or former member has a service-connected disease or injury that was incurred or aggravated during the ACDUTRA period. 

(d)  VA will decide what benefits the veteran is eligible for.  (slide 19)

(e) Reservist called up for duty under Title 10 or Title 32 will need a LOD to file a claim.

(f) DD 214 states the status of the veteran

3.  Character Of Discharge  (Slide 24-30)

(a)  If a veteran receives an “honorable”, “under honorable conditions”, or “general” discharge, these are sufficient to establish eligibility for VA benefits.  

(b)  For any type of discharge, such as “undesirable”, “bad conduct”, etc., the VA must decide if the discharge is “other than dishonorable”.   Vet can apply to see if can upgrade discharge.

(c )  A dishonorable discharge is a very specific kind of discharge and can only be issued as part of the sentence of a General Court Martial.  If a service person is issued this type of discharge, they can become eligible for VA benefits only if they were insane at the time they committed the acts that warranted the sentence.

(d)  In some cases, you will find the character of discharge shown as “uncharacterized”.  These are usually given to people in the first few months of service who, for one reason or another will not be retained in military.  Rather than give them a punitive discharge, their service is uncharacterized.  Administratively separated from service on the basis of proceedings initiated on or after October 1, 1982, the separation may be classified as one of three categories of administrative separation.


(1)  Entry Level Separation.  Consider uncharacterized separations of this type to be under conditions other than dishonorable.  


(2)  Void Enlistment or Induction.  VA reviews uncharacterized separations of  this type based on facts and circumstances surrounding separation of 38 CFR 3.14 to determine whether separation was under conditions other than dishonorable.


(3)  Dropped from the Rolls.  VA reviews uncharacterized separations of  this type based on facts and circumstances surrounding separation of 38 CFR 3.14 to determine whether separation was under conditions other than dishonorable.

4.  Minimum Active Duty Service Requirements  (slide 31-32)

(a)  In accordance with 38 U.S.C. 5303A, an enlisted person who originally enlists in a regular component of the Armed Forces after September 7, 1980, and all persons, including officers, who enter on active duty after October 16, 1981, who have neither previously completed a continuous period of active duty of at least 24 months nor been discharged or released from active duty under 10 U.S.C. 1171, must meet the minimum active-duty service requirement specified in 38 CFR 3.12a.
5.  Acceptable proof of service  (slide 33)

The best evidence is an original DD-214, but the look and information found on this document has changed over time.  The controlling regulation is 38 CFR 3.203.  However more practical guidance is found in M21-1MR, Part III, Subpart ii, 6.6.a).

Summary

· Defined veteran for VA purposes

· Differentiate between Active Duty, Reserves and National Guard 

· Types of discharges that are acceptable for VA eligibility

· Minimum service requirements

· Acceptable documents for proof of service

References

· 38 CFR, Part 3, Paragraphs 3.1, 3.6, 3.7, 3.12, 3.12a, 3.203.

· Attachment A: M21-1MR part III subpart ii, chapter 6

· Attachment B: Title 10, Subtitle A, part 1, chapter 1 

· Attachment C:  M21-1MR part III subpart v, chapter 1

· Attachment D: Title 10, Subtitle E, Part 1, Chapter 1003

· Examples: 1-6 

Review Exercise

You have 30 minutes - 15 minutes to do the exercise and 15 minutes to discuss the answers.

1. In order for a person to be considered a veteran for VA purposes, they must have;

a. served on ______________________________________________.

b. And have a discharge that is _______________________________.

2. To qualify a reservist as a veteran, they must have performed ______________________________________________________________.

3. True or False:  A reservist, who is injured, through no fault of their own, while on weekend drill, can be considered a veteran for VA purposes.

4. A claimant sends in a DD-214, and the service component is shown as “ANGPA”, and says her service was entirely in Pennsylvania.  Is she a veteran for VA purposes?  _______________________________________________________________

5. A claimant sends in a DD-214 showing that he was a reservist and his unit was sent to Iraq from June, 2003 to May, 2004.  Is he a veteran?  ____________________

6.  If you answered yes to the question above, does he meet the minimum service requirement? __________  Why?
7. A claimant submits a DD-214 showing service in the U. S. Army for 2 months and 3 days.  It shows “Uncharacterized Separation, Void Enlistment”.  Is he a veteran for VA purposes?  ____________________________________________.
8. What are some acceptable documents you can accept as proof of service?______________________________________________________________
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