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38 CFR 3.700 

Not more than one award of pension, compensation, or emergency officers', regular or reserve retirement pay will be made concurrently to any person based on his or her own service except as provided in §3.803 relating to naval pension and §3.750(c) relating to waiver of retirement pay. Not more than one award of pension, compensation, or dependency and indemnity compensation may be made concurrently to a dependent on account of more than one period of service of a veteran. (Authority: 38 U.S.C. 5304(a)) 

(a) Veterans: 
(1) Active service pay. 
(i) Pension, compensation, or retirement pay on account of his or her own service will not be paid to any person for any period for which he or she receives active service pay. (Authority: 38 U.S.C. 5304(c)) 

(ii) Time spent by members of the ROTC in drills as part of their activities as members of the corps is not active service. 

(iii) Reservists may waive their pension, compensation, or retirement pay for periods of field training, instruction, other duty or drills. A waiver may include prospective periods and contain a right of recoupment for the days for which the reservists did not receive payment for duty by reason of failure to report for duty. 

(2) Lump-sum readjustment pay. 
(i) Where entitlement to disability compensation was established prior to September 15, 1981, a veteran who has received a lump-sum readjustment payment under former 10 U.S.C. 687 (as in effect on September 14, 1981) may receive disability compensation for disability incurred in or aggravated by service prior to the date of receipt of lump-sum readjustment payment subject to deduction of an amount equal to 75 percent of the amount received as readjustment payment. (Authority: 38 U.S.C. 1501(a)) 

(ii) Readjustment pay authorized under former 10 U.S.C. 3814(a) is not subject to recoupment through withholding of disability compensation, entitlement to which was established prior to September 15, 1981. (Authority: 38 U.S.C. 1501(a)) 

(iii) Where entitlement to disability compensation was established on or after September 15, 1981, a veteran who has received a lump-sum readjustment payment may receive disability compensation for disability incurred in or aggravated by service prior to the date of receipt of the lump-sum readjustment payment, subject to recoupment of the readjustment payment. Where payment of readjustment pay was made on or before September 30, 1996, VA will recoup from disability compensation an amount equal to the total amount of readjustment pay. Where payment of readjustment pay was made after September 30, 1996, VA will recoup from disability compensation an amount equal to the total amount of readjustment pay less the amount of Federal income tax withheld from such pay. (Authority: 10 U.S.C 1174(h)(2) and 1212(c)) 

(iv) The receipt of readjustment pay does not affect the payment of disability compensation based on a subsequent period of service. Compensation payable for service-connected disability incurred or aggravated in a subsequent period of service will not be reduced for the purpose of offsetting readjustment pay based on a prior period of service. (Authority: 10 U.S.C. 1174(h)(2)) 

(3) Severance pay. Where the disability or disabilities found to be service-connected are the same as those upon which disability severance pay is granted, or where entitlement to disability compensation was established on or after September 15, 1981, an award of compensation will be made subject to recoupment of the disability severance pay. Prior to the initial determination of the degree of disability recoupment will be at the full monthly compensation rate payable for the disability or disabilities for which severance pay was granted. Following initial determination of the degree of disability recoupment shall not be at a monthly rate in excess of the monthly compensation payable for that degree of disability. For this purpose the term "initial determination of the degree of disability" means the first regular schedular compensable rating in accordance with the provisions of Subpart B, Part 4 of this chapter and does not mean a rating based in whole or in part on a need for hospitalization or a period of convalescence. Where entitlement to disability compensation was established prior to September 15, 1981, compensation payable for service-connected disability other than the disability for which disability severance pay was granted will not be reduced for the purpose of recouping disability severance pay. Where entitlement to disability compensation was established on or after September 15, 1981, a veteran may receive disability compensation for disability incurred or aggravated by service prior to the date of receipt of the severance pay, but VA must recoup from that disability compensation an amount equal to the severance pay. Where payment of severance pay was made on or before September 30, 1996, VA will recoup from disability compensation an amount equal to the total amount of the severance pay. Where payment of severance pay was made after September 30, 1996, VA will recoup from disability compensation an amount equal to the total amount of the severance pay less the amount of Federal income tax withheld from such pay. (Authority: 10 U.S.C. 1174(h)(2) and 1212(c))

(4) Improved pension. If a veteran is entitled to improved pension on the basis of the veteran's own service and is also entitled to pension under any pension program currently or previously in effect on the basis of any other person's service, the Department of Veterans Affairs shall pay the veteran only the greater benefit. (Authority: 38 U.S.C. 1521(i)) 

(5) Separation pay and special separation benefits. 
(i) Where entitlement to disability compensation was established on or after September 15, 1981, a veteran who has received separation pay may receive disability compensation for disability incurred in or aggravated by service prior to the date of receipt of separation pay subject to recoupment of the separation pay. Where payment of separation pay or special separation benefits under section 1174a was made on or before September 30, 1996, VA will recoup from disability compensation an amount equal to the total amount of separation pay or special separation benefits. Where payment of separation pay or special separation benefits under section 1174a was made after September 30, 1996, VA will recoup from disability compensation an amount equal to the total amount of separation pay or special separation benefits less the amount of Federal income tax withheld from such pay.

(ii) The receipt of separation pay does not affect the payment of disability compensation based on a subsequent period of service. Compensation payable for service-connected disability incurred or aggravated in a subsequent period of service will not be reduced for the purpose of offsetting separation pay based on a prior period of service. (Authority: 10 U.S.C. 1174) 

Readjustment Pay

Readjustment pay under former U.S.C. 3814a was paid to regular officers below the rank of major discharged due to a reduction in force.  The authority for making these types of payments expired at the end of 1977.

The date of entitlement to VA compensation determines if the recoupment is required.  

No recoupment is required if the effective date of entitlement to VA compensation is before 09/15/1981.

Recoup the pre-tax amount if the date of entitlement is between 09/15/1981 and 09/30/1996.

Recoup the after-tax amount if the date of entitlement is after 09/30/1996.

The VSR will input a total withholding effective the date of the initial payment of compensation benefits and the computer system will calculate the payoff date.

Readjustment pay under former U.S.C. 687 was paid to reserve officers who were involuntarily released after completing at least five years of active service but did not qualify for retirement.  The authority for making those payments was repealed effective September 15, 1981. 

Recoupment is always required when a veteran received readjustment pay under that program.  The date of entitlement to VA compensation determines the amount of readjustment pay to be recouped.

Recoup 75% of the pre-tax amount if the date of entitlement to VA compensation is before 09/15/1981.

Recoup the pre-tax amount if the date of entitlement is on or after 09/15/1981 and on or before 09/30/1996.

Recoup the post-tax amount if the date of entitlement is after 09/30/1996.
The VSR will input a total withholding effective the date of the initial payment of compensation benefits and the computer system will calculate the payoff date.

Separation Pay
Separation pay under 10 U.S.C. 1174 replaced readjustment pay effective September 15, 1981.  

It is paid to regular and reserve officers who:

· are involuntary discharged after completing at least five years of active duty, and 

· do not qualify for retirement.

It is paid to regular enlisted members who:

· are involuntarily discharged after completing six years active service, and

· do not qualify for retirement.

The date the separation pay was paid by the military determines the amount to be withheld.

Recoup the pre-tax amount if the separation pay was paid prior to 10/01/1996.

Recoup the post-tax amount if the separation pay was paid on or after 10/01/1996.

The VSR will input a total withholding effective the date of the initial payment of compensation benefits and the computer system will calculate the payoff date.

RISP and RSSP

Reservist Involuntary Separation Pay (RISP), under PL 102-484, Section 4418, pays a lump sum separation pay to certain reservists who are involuntarily released from the Selected Reserve.

VA is required to withhold RISP if the veteran receives VA compensation for a disability incurred in or aggravated by service prior to the date of receipt of RISP.  

For award purposes, treat RISP like separation pay.  

Reservist Special Separation Pay (RSSP), under PL 102-484, Section 4416, provides for a reduced annuity that is paid for 5 years or until the veteran reaches age 60.

VA is not required to recoup the amount of RSSP. 

Non-Disability Severance Pay, SSB and VSI

Non-disability Severance Pay under former Chapters 359, 360, 859, and 860 of 10 U.S.C. was a lump sum payment to officers who were separated, usually due to their failure to meet standards of performance.  

VA is required to recoup this lump-sum benefit unless the veteran became entitled to compensation benefits before 09/15/1981. 

Recoup the pre-tax amount of non-disability severance pay if the effective date of entitlement to VA compensation is on or after 09/15/1981 and the severance pay was issued on or before 09/30/1996.

Recoup the post-tax amount of non-disability severance pay if the effective date of entitlement to VA compensation is on or after 09/15/1981 and the severance pay was issued after 09/30/1996.

The VSR will input a total withholding effective the date of the initial payment of compensation benefits, and the computer system will calculate the payoff date.

Special Separation Benefit (SSB) and Voluntary Separation Incentive (VSI) were established to facilitate downsizing of the armed forces.  To qualify a veteran must have served on active duty for more than 6 years but fewer than 20 years as of 12/05/1991 and have at least five years of continuous active duty immediately before separation.  The veteran must also have agreed to serve at least 5 years in the Ready Reserve and have separated before 09/30/1995.

SSB

When a veteran elects to receive SSB and subsequently establishes entitlement to VA compensation benefits recoup the post-tax SSB regardless of when the pay was received.

The VSR will input a total withholding effective the date of the initial payment of compensation benefits and the computer system will calculate the payoff date.

VSI

DoD will perform all offsets for veterans who received VSI and the veteran subsequently establishes entitlement to VA compensation benefits.

Disability Severance Pay

The rate of recoupment of severance pay shall not be in excess of the initial rate of compensation payable assigned to the severance disabilities.  This rate excludes periods of hospitalization and convalescence.  The initial rate of compensation payable is defined as the first compensable rating for that condition.

If all of the veteran’s disabilities are severance conditions, then a total withholding is appropriate.  

If only some of the disabilities are severance disabilities, the VSR must follow certain rules to ensure the correct withholding.

· The VSR will withhold the amount of monthly compensation payable for the severance disabilities and pay the balance to the veteran.

· However, the balance paid to the veteran must be at least what the veteran would be entitled to for the non-severance disabilities without consideration of the severance disabilities.

Do not withhold for severance pay if the veteran only has a ten percent evaluation based on multiple zero percent disabilities.  Also, do not withhold for a zero percent severance disability  when the veteran has other non-severance compensable disabilities.

Do not apply amounts paid for Special Monthly Compensation (SMC) to severance withholdings.

Prestabilization ratings (Paragraph 28) – Input a total evaluation to withhold for severance pay.  When the rating board designates a regular percentage for the disability, the severance withholding will then be based on that percentage.

Military Retired Pay

Definition of military retired pay. 

Military retired pay is payment received by a veteran that is classified as retired pay by the Service Department, including retainer pay, based on the recipient’s service as a member of the Armed Forces or as a commissioned officer of the Public Health Service, the Coast and Geodetic Survey, the Environmental Science Services Administration, or the National Oceanic and Atmospheric Administration.

	Basic rules for withholding VA compensation
	The waiver of retired pay is a waiver of the amount equal to the amount of the veteran’s compensation/pension, and the veteran can receive any amount of retired pay beyond that.  See 38 U.S.C. 5305.  


Concurrent Retirement and Disability Payments (CRDP)

&

Combat Related Special Compensation (CRSC)

The National Defense Authorization Act of 2004 established Concurrent Retirement and Disability Payments (CRDP), effective January 1, 2004.  The program is administered and paid by Department of Defense (DoD) and it is intended to phase out the offset of military retirement pay for VA disability compensation over a 10-year period.  A veteran may qualify if he or she has a combined disability evaluation of at least 50 percent and is retired from the military: 

· For length of service, or

· For disability (U.S.C. 10 Chapter 61) with at least 20 years active service.

Note:  Entitlement to any benefit under CRDP is contingent on waiving military retirement pay to receive VA compensation.  If military retirement pay has not been waived, there is no lost military retirement benefit to be restored through the provisions of CRDP.  

The CRDP program is essentially a substitute for a portion of the military retirement pay that must be waived, which in effect reduces the amount of military retirement pay that is waived.  However, the gross amount of CRDP may be reduced for

· Taxes

· Child support

· Garnishment, and

· Government debts

The National Defense Authorization Act of 2003 established Combat Related Special Compensation (CRSC), effective June 1, 2003.  This benefit was designed to compensate certain veterans who must have their military retirement waived to establish entitlement to VA compensation.  Although administered by DoD and paid to military retirees, these payments are not a retirement payment and are exempt from the restrictions of concurrent payment.  

· CRSC is not retired pay

· CRSC is tax exempt

· CRSC is not subject to garnishment for child support or alimony
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Review Questions

1. Describe the general provisions of 38 CFR 3.700.

2. Name a type of military pay one might receive as a lump sum payment?

3. If a veteran received readjustment pay under former U.S.C. 3814 and then became entitled to VA compensation as of November 3, 2000, what amount of the readjustment pay would you recoup?

4. If a veteran received separation pay under 10 U.S.C. 1174 on February 3, 1998 and became entitled to compensation on October 7, 2005, what amount of the separation pay would you recoup?

5. Does the VA withhold for Volunteer Separation Incentive / VSI?

6. Can SMC monies be withheld to recoup severance pay?
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