Legislative Updates

HIGHLIGHTS

TAX EMEMPTION FOR 100% VETERANS

SUBSTITUTION OF SURVIVORS FOR CLAIMS PENDING UPON THE DEATH OF THE VETERAN

GENERAL PROVISIONS

SALUTE DURING NATIONAL ANTHEM

VETERANS AND ACTIVE DUTY MILITARY NOT IN UNIFORM MAY RENDER THE HAND SALUTE DURING THE PLAYING OF THE NATIONAL ANTHEM.

THE HAND SALUTE HAS ALREADY BEEN AUTHORIZED FOR POSTING/PASSING OF THE COLORS.

FOR THE PLEDGE OF ALLEGIANCE, THE HAND IS PLACED OVER THE HEART.

[NATIONAL DEFENSE AUTHORIZATION ACT OF 2009, 14 OCT 2009]

DIRECT DEPOSIT

DIRECT DEPOSIT OF VA CHECKS IS URGED.  IN 2008, OVER 70,000 VA CHECKS WERE FRADULENTLY ENDORSED.  

TO SIGN UP, CALL 1-800-333-1795.

VETERANS WITHOUT A CHECKING OR SAVINGS ACCOUNT MY APPLY FOR A DIRECT EXPRESS DEBIT MASTERCARD.  SIGN UP AT LOCAL SOCIAL SECURITY OFFICE OR www.USDirectExpress.com. 

[VA FACT SHEET, 8 DEC 2008]

PURPLE HEART FOR SOME POWS

PRISONERS OF WAR WHO DIED IN CAPTIVITY SINCE 7 DEC 1941 ARE AUTHORIZED AWARD OF THE PURPLE HEART.  FAMILIES SHOULD CONTACT THE SERVICE DEPARTMENT.

[DoD NEWS RELEASE 845-08, 8 OCY 2008]

NO PURPLE HEART FOR PTSD

AFTER REVIEW BY MEDICAL AND MILITARY SPECIALISTS, DoD HAS DETERMINED THAT PTSD DOES NOT MEET THE CRITERIA FOR AWARD OF THE PURPLE HEART:  “A WOUND TO ANY PART OF THE BODY…IN ACTION WITH THE ENEMY”.

[STATEMENT DR DAVID CHU, DoD UNDERSECRETARY FOR PERSONNEL AND READINESS, 5 JAN 2009]

VA MORTGAGE REFINANCING

VETERANS MAY NOW REFINANCE UP TO 100% OF THE VALUE OF THE PROPERTY.  THE MAXIMUM HAS ALSO BEEN RAISED TO $ 417,000 (OR MORE IN SOME HIGH COST AREAS).  AUTHORITY TO GUARANTEE ARMS (ADJUSTABLE RATE MORTAGES)  WAS EXTENEDED UNTIL 2012.

[VETERANS BENEFITS IMPROVEMENT ACT OF 2008, 10 OCT 2008]

IDENTITY THEFT SETTLEMENT

IN A $ 20 MILLION DOLLAR SETTLEMENT OF THE POSSIBLE IDENTITY THEFT FROM A VA COMPUTER IN 2006, ALTHOUGH THE FBI DETERMINED THAT THE DATA HAD NOT BEEN ACCESSED, A FEDERAL JUDGE APPROVED THE FOLLOWING:


-PAYMENTS OF $ 75 - $ 1,500 FOR UP TO 26,500,000 VETERANS WHO INCURRED OUT OF POCKET EXPENSES FOR CREDIT MONITORING OR PHYSICAL SYMPTOMS OF EMOTIONAL DISTRESS.


-NOTIFICATION WILL BE THROUGH NEWSPAPERS, MAGAZINES, AND A TOLL FREE HOT LINE [PHONE NUMBER HAS NOT YET BEEN PUBLISHED]


-IT IS UNKNOWN WHAT PROOF WILL BE REQUIRED


-ATTORNEY FEES WILL BE UP TO $ 5,500,000


-ANY REMAINING MONEY WILL BE DONATED TO CHARITY.

[ARMY TIMES, 11 FEB, 2009]

STATE BENEFITS

PROPERTY TAX EXEMPTION

VETERANS THAT ARE 100% SERVICE CONNECTED (EITHER SCHEDULAR OR DUE TO INDIVIDUAL UNEMPLOYABILITY) ARE EXEMPT FROM ALL PROPERTY TAX ON THEIR RESIDENCE.  YOU MUST HAVE THIS RATING AS OF 1 JANUARY.

ALTHOUGH THE CHANGE IN THE LAW IS EFFECTIVE 1 JAN 2010, THERE IS A ONE YEAR LOOKBACK PROVISION, SO IT WILL APPLY TO 2009 TAXES.

APPLICATION IS DONE USING THE TEXAS PROPERTY TAX FORM 50-764 [TEMPORARY].  A CURRENT VA TAX LETTER IS REQUIRED.  FORM IS AVAILABLE AT:  http://www.window.state.tx.us/taxinfo/taxforms/vetexempt.pdf 

VETERANS WHO ARE 100% ARE ADVISED TO PAY THEIR 2009 TAX BILL UNLESS THEY HAVE BEEN FORMALLY EXEMPTED.

THERE ARE SOME OUTSTANDING QUESTIONS:

· TEMPORARY 100% RATING

· SURVIVING SPOUSES

THESE WILL BE ADDRESSED BY THE COUNTY TAX OFFICES; PLEASE CONTACT YOUR COUNTY TAX OFFICES FOR SPECIFIC PROCEDURES

ALSO, EXEMPTIONS FOR LOWER DISABILITY RATINGS HAVE CHANGED


10% & 20%:
$ 5,000


30% & 40%:
$ 7,500


50% & 60%:
$10,000


70% - 90%:
$12,000

[TEXAS HB 3613, SIGNED 19 JUN 2009]

LAND BOARD HOME LOAN DISCOUNT

THE VETERANS DISCOUNT REQUIRES A DISABILITY RATING OF 30% OR MORE, AND PROVIDES A REDUCTION IN THE HOUSING/HOME IMPROVEMENT INTEREST RATE OF ½ OF A PERCENTAGE POINT.

[TEXAS VETERANS LAND BOARD BULLETIN, 23 JAN 2009]

NO FEE FOR DISABLED PLACARD

THE $ 5 FEE FOR DISABLED PARKING PLACARDS HAS BEEN DISCONTINUED.

[DISTRICT COURT, WESTERN DISTRICT OF TEXAS, 7 JUL 2008]

VETERANS LEAVING ACTIVE DUTY

SEVERANCE PAY OFFSET FOR MEDICAL SEPARATIONS

THERE WILL BE NO OFFSET OF VA COMPENSATION FOR MEDICAL SEVERANCE PAY AWARDED FOR A DISABILITY “INCURRED IN LINE OF DUTYIN A COMBAT ZONE OR INCURRED…DURING COMBAT RELATED OPERATIONS”.

[VA FAST LETTER 09-15, 3 MAR 2009]

PRE-DISCHARGE/QUICK START

MILITARY MEMBERS MAY FILE A VA DISABILITY CLAIM WHILE STILL ON ACTIVE DUTY.  IF THEY ARE BETWEEN 60-180 DAYS FROM SEPARATION, THEY USE THE PRE-DISCHARGE PROGRAM (BDD); WITH LESS THAN 60 DAYS, THEY USE THE QUICK START PROGRAM.  THE ATTACHED DOCUMENTS MUST ACCOMPANY SUBMISSION OF THE CLAIM.

[VA FAST LTR 09-14, 20 FEB 2009]  

PHYSICAL DISABILITY BOARD OF REVIEW

UPON REQUEST, BOARD WILL REVIEW MEDICAL SEPARATIONS FROM 9 SEP 2001 TO PRESENT TO DETERMINE IF THE SERVICE DEPARTMENT RATING PERCENTAGE FOR THE UNFITTING CONDITION WAS CORRECT.

THE BOARD WILL ALSO CONSIDER APPEALS ARGUING THAT OTHER IDENTIFIED CONDITIONS SHOULD ALSO HAVE BEEN DETERMINED TO BE UNFITTING. [CHANGE 1, 6-2-2009]

A HIGHER VA RATING OF THE SAME CONDITION, EFFECTIVE WITHIN 12 MONTHS OF SEPARATION, IS VITAL EVIDENCE. REQUEST FOR INCLUSION OF OTHER CONDITIONS IS NOT PERMITTED.

DD FORM 294 IS USED AND IS AVAILABLE ON THE INTERNET.  MAILING ADDRESS IS ON THE FORM.

[DOD INSTRUCTION 6040.44]

PERSONALITY DISORDERS AND COMBAT

DoD HAS REQUIRED THAT A VETERAN WHO SERVED IN AN IMMINENT DANGER AREA BE SEPARATED FOR A PERSONALITY DISORDER ONLY IF:

1) THE DIAGNOSIS BY A PSYCHIATRIST OR A PHD-LEVEL PSYCHOLOGIST IS CORROBORATED BY A PEER OR HIGHER-LEVEL MENTAL HEALTH PROFESSIONAL, AND

2) THE DIAGNOSIS IS ENDORSED BY THE SURGEON GENERAL OF THE SERVICE, AND 
3) THE DIAGNOSIS TOOK INTO ACCOUNT A POSSIBLE TIE OR “CO-MORBIDITY” WITH SYMPTOMS OF PTSD OR WAR-RELATED MENTAL INJURY OR ILLNESS.
[DoD INSTRUCTION 1331,14, 28 AUG 2008]

EXTENSION OF DENTAL CARE

FOR SEPARTING MEMBERS WHOSE DENTAL CARE WAS NOT COMPLETED ON ACTIVE DUTY (THIS MUST BE ANNOTATED ON THE DD 214), THE PERIOD FOR ONE-TIME VA DENTAL CARE IS EXTENDED FROM 90 DAYS TO 180 DAYS.

[38 CFR 17.161(B) AMMENDED 8 OCT 2008]

MILITARY RETIREES

EXTENDED PERIOD TO FILE TAX AMMENDMENTS

FOR VETERANS WHO RECEIVE RETROACTIVE VA PAYMENTS, THE TIME PERIOD TO FILE AN AMMENDED TAX RETURN HAS BEEN EXTENDED TO FIVE YEARS.


FOR VA DECISIONS DATED 18 JUN 2008 OR LATER, YOU HAVE ONE YEAR FROM THE DATE OF DECISION TO FILE THE AMMENDED RETURN


FOR VA DECISIONS DATED 1 JAN 2001 TO 17 JUN 2008, YOU HAVE UNTIL 17 JUN 2009 TO AMMEND RETURNS FOR YEARS 2001-2007

[HR 6081, 17 JUN 2008] 

GUARD/RESERVE RETIREMENT

SOME GUARD/RESERVE MEMBERS WITH 20 YEARS OF CREDITABLE SERVICE MAY RETIRE BEFORE AGE 60:


-FOR SERVICE AFTER 29 JAN 2008, FOR EVERY FISCAL YEAR WITH 90 DAYS OF ACTIVE DUTY, MAY RETIRE 3 MONTHS EARLIER


-DRILL, ADT, AGR, TAR DOES NOT COUNT


-MEDICAL BENEFITS STILL START ONLY AT AGE 60

[2009 NATIONAL DEFENSE AUTHORIZATION ACT, 14 OCT 2008] 

SURVIVORS/FAMILY

SUBSTITUTION UPON DEATH OF CLAIMANT

AT THE TIME OF THE VETERAN’S DEATH, ANY PERSON WHO WOULD BE ELIGIBLE FOR ACCRUED BENEFITS MAY REQUEST TO BE SUBSTITUED AS THE CLAIMANT AND CONTINUE THE CLAIM OR APPEAL.  

EFFECTIVE FOR CLAIMS WITH A DATE OF DEATH OF 10 OCT 2008 OR LATER

MUST APPLY FOR SUBSTITUTION WITHIN ONE YEAR OF DEATH.

IT SEEMS THAT ADDITIONAL EVIDENCE MAY BE SUBMITTED.

A NEW 21-22 WILL BE NECESSARY.

[VA FAST LETTER 09-15, 3 MAR 2009]

CHAPTER 35 FOR SPOUSES

ONLY FOR SPOUSES WHERE CHAPTER 35 IS AWARDED WITHIN 3 YEARS OF DISCHARGE.  THE EXPIRATION PERIOD IS EXTENDED FROM 10 YEARS TO 20 YEARS.

[PL 110-389, 10 OCT 2008]

SBP/DIC OFFSET PAYMENTS EXTENDED

FOR SURVIVING SPOUSES WHO LOST PART OF ALL OF THEIR SBP DUE TO RECEIPT OF DIC, THE PARTIAL REPAYMENT HAS BEEN UPDATED AS FOLLOWS:


2009:  $  60/MO


2010:  $  70/MO


2011:  $  80/MO


2012:  $  90/MO


2013:  $ 100/MO


{ADDED PROVISIONS}


2014:  $ 150/MO


2015:  $200/M0


2016:  $275/MO


2017:  $310/MO

PROGRAM TERMINATES 1 JAN 2018.

[FAMILY SMOKING PREVENTION AND TOBACCO CONTROL ACT, HR 1256, SEC 201.  SIGNED 22 JUNE 2009]
PAYMENT FOR MONTH OF DEATH

SINCE 1 JAN 1997, SURVIVING SPOUSES ARE ENTITLED TO THE MONTH OF DEATH VETERANS CHECK; HOWEVER A VA COMPUTER PROBLEM DID NOT ALLOW THIS TO HAPPEN IN ALL CASES.  APPROXIMATELY 11,000 WIDOWS DID NOT RECEIVE THIS BENEFIT.  SURVIVING SPOUSES WHO FEEL THEY DID NOT GET TO KEEP THIS CHECK SHOULD CALL AND INQUIRE (1-800-827-1000).

[VA NEWS RELEASE, 24 DEC 2008]  

THERE IS NO BENEFIT IF THERE IS NO SURVIVING SPOUSE.

[PELEA v. NICHOLSON, 7 AUG 2007]

THERE IS NO BENEFIT IF THE SURVIVING SPOUSE DIES IN THE SAME MONTH AS THE VETERAN.

[VAOPGCPREC 1-2009, 22 JAN 2009]

SPOUSE FEDERAL EMPLOYMENT

FEDERAL AGENCIES MAY BYPASS COMPETITIVE HIRING REGULATIONS TO APPOINT SPOUSES OF MILITARY IN THE FOLLOWING CATEGORIES:


-SPOUSES OF ACTIVE DUTY MAKING A PCS MOVE


-SPOUSES OF TOTALLY DISABLED RETIRED OR SEPARATED MEMBERS


-WIDOWS OR WIDOWERS (WHO HAVE NOT REMARRIED) OF MEMBERS WHO DIE ON ACTIVE DUTY

[EXECUTIVE ORDER 13473, 25 SEP 2008]

ENTITLEMENTS

VA TRAVEL REIMBURSEMENT

MILEAGE FOR REIMBURSEMENT HAS BEEN RAISED FROM 28.5 CENTS TO 41.5 CENTS PER MILE.   CURRENT ELIGIBILITY AND DEDUCTION RULES STILL APPLY.

[VA NEWS RELEASE 17 NOV 2008]

HEARING AIDS/EYEGLASSES

ALL VETERANS ENROLLED IN THE VA HEALTH CARE SYSTEM ARE ENTITLED TO DISGNOSTIC HEARING AND EYE SERVICES.  ONLY VETERANS WITH A COMPENSABLE SERVICE CONNECTED DISABILITY OR SERVICE CONNECTION AT 0% FOR HEARING OR VISION ARE ENTITLED TO HEARING AIDS AND EYEGLASSES, TO INCLUDE BATTERIES AND REPAIR FOR NON-VA HEARING AIDS. 

THIS IS A CORRECTION TO THE INFORMATION PROVIDED AT THE SPRING 2009 CONFERENCE.

 [VA DIRECTIVE 2008-070, 28 OCT 2008]

CATEGORY 8 CARE

VA WILL ENROLL ABOUT 265,000 ADDITIONAL VETERANS IN THIS CATEGORY (NON-SERVICE CONNECTED, INCOME QUALIFYING).  INCOME CUT-OFF WILL BE INCREASED FROM $30,000 TO $ 32,342 FOR A SINGLE VETERAN, PLUS $ 2,222 FOR EACH DEPENDENT.

[PL 110-329, 15 DEC 2008]

RATING ISSUES

STRICTER STANDARD FOR DETERMINING PRE-EXISTING CONDITIONS

AMMENDS TITLE 10, SECTION 1201 & 1203 STRIKING `(UNLESS COMPELLING EVIDENCE' AND ALL THAT FOLLOWS THROUGH `ACTIVE DUTY)' AND INSERTING `(UNLESS CLEAR AND UNMISTAKABLE EVIDENCE DEMONSTRATES THAT THE DISABILITY EXISTED BEFORE THE MEMBER'S ENTRANCE ON ACTIVE DUTY AND WAS NOT AGGRAVATED BY ACTIVE MILITARY SERVICE)'

[DEFENSE AUTHORIZATION ACTION 2008]

VETERAN MAY RECEIVE MORE THAN ONE CLOTHING ALLOWANCE IF USING MORE THAN ONE DEVICE

IN ORDER TO GET MORE THAN ONE, THE VETERAN MUST BE SUFFERING FROM MULTIPLE SERVICE-CONNECTED DISABILITIES REQUIRING MULTIPLE ORTHOPEDIC APPLIANCES. IN SOME CIRCUMSTANCES, THESE TWO ALLOWANCES MAY BE AWARDED EVEN IS THE MULTIPLE APPLIANCES WEAR ON THE SAME SPECIFIC CLOTHING (I.E. SHIRT OR PANTS) IF THE CASE CAN BE MADE THAT THEY RESULT IN INCREASED WEAR THAN JUST A SINGLE APPLIANCE.  

THE FEDERAL CIRCUIT ADVISED THAT IF VA BELIEVES THAT DAMAGE TO A SINGLE GARMENT RESULTING FROM MULTIPLE PROSTHETIC APPLIANCES ARE “OVERLAPPING” CIRCUMSTANCES IN VIOLATION OF THE ANTI-PYRAMIDING PROVISIONS OF 38 C.F.R. § 4.14, IT MAY PROMULGATE REGULATIONS TO THAT EFFECT.

[US COURT OF APPEALS FOR THE FEDERAL CIRCUIT, 2008-7090]

THIS IS A REVERSAL OF THE COURT OF APPEALS DECISION OF DECEMBER 21, 2007, NO. 05-2194

MUST PROVE VA ERROR RESULTED IN HARM

VA PROCEDURAL MISTAKES ( IN THIS CASE, FAILING TO ADVISE THE VETERAN OF WHAT EVIDENCE WAS NEEDED FOR A SUCCESSFUL CLAIM) MUST BE SHOWN TO HAVE RESULTED IN HARM; THE VA DOES NOT HAVE TO PROVE THAT NO HARM RESULTED.

[US SUPREME COURT, SHINSEKI v. SANDERS, 07-1209]

AN UNTIMELY FORMAL APPEAL CAN SOMETIMES STILL BE VALID

IF THE VA ACTS AS IF A FORMAL APPEAL (TO BVA) WAS TIMELY, THE VA MAY WAIVE ITS OBJECTION TO AN UNTIMELY SUBSTANTIVE APPEAL, AND THAT THE BOARD MAY PROPERLY ADJUDICATE A MATTER WHEN THERE HAS BEEN SUCH A WAIVER.  

IN THE PRESENT CASE, THE COURT HELD THAT VA WAIVED ANY OBJECTIONS IT MIGHT HAVE TO THE TIMELINESS OF FILING BY TREATING A DISABILITY RATING MATTER AS IF IT WERE PART OF A TIMELY FILED SUBSTANTIVE APPEAL FOR MORE THAN FIVE YEARS.
[CAVC, PERCY V. SHINSEKI, APRIL 17, 2009, NO. 05-2961]

PRESUMPTIVE AGENT ORANGE EXPOSURE 

IF DEVELOPMENT PROVIDES EVIDENCE THAT A BLUE WATER VETERAN SERVED ABOARD A SHIP THAT DOCKED ON THE SHORES OF VIETNAM AND PLACES THE VETERAN ABOARD THE SHIP AT THAT TIME, AND THE VETERAN PROVIDES A STATEMENT THAT HE WENT ASHORE, THIS WILL BE SUFFICIENT EVIDENCE TO ESTABLISH A PRESUMPTION OF HERBICIDE EXPOSURE.  HOWEVER, THE EVIDENCE MUST SHOW THAT THE SHIP ACTUALLY DOCKED ON THE SHORE.  SERVICE ABOARD A SHIP THAT ANCHORED IN AN OPEN DEEP-WATER HARBOR SUCH AS DA NANG, VUNG TAU, AND CAM RANH BAY ALONG THE VIETNAM COAST IS NOT THE SAME AS DOCKING TO THE SHORE; EVIDENCE FOR SHORE DOCKING IS REQUIRED.

[COMPENSATION AND PENSION SERVICE BULLETIN, FEB 2009]

THE PRESUMPTION OF HERBICIDE EXPOSURE WILL BE EXTENDED TO ANY VETERAN WHEN: (1) EVIDENCE SHOWS THAT THE VETERAN’S SHIP DOCKED ON THE SHORE OF VIETNAM, (2) EVIDENCE SHOWS THAT THE VETERAN WAS A CREWMEMBER ABOARD SHIP AT THAT TIME, (3) THE VETERAN PROVIDES A STATEMENT OF LEAVING THE SHIP AND GOING ASHORE, AND (4) THERE IS NO SUBSTANTIAL EVIDENCE CONTRADICTING THE VETERAN’S STATEMENT.  

[COMPENSATION AND PENSION SERVICE BULLETIN ADDENDUM, FEB 2009]
NEW LEGAL INTERPRETATION DOES NOT CREATE A CUE

THE COURT OF APPEALS FOR VETERANS CLAIMS HAS STATED THAT IN CASES WHERE ITS FINDINGS CREATE A NEW INTERPRETATION OF THE LAW, THAT INTERPRETATION CANNOT BE USED RETROACTIVELY TO REVISE A PREVIOUS RATING DECISION.

THIS IS OF PARTICULAR INTEREST IN PRESUMPTIVE AGENT ORANGE CASES GRANTED PRIOR TO THE FINAL HAAS DECISION; THE VA CANNOT CHANGE THE RATING BASED ON A CLEAR AND UNMISTAKABLE ERROR DUE TO THE FINAL COURT RULING ON HASS.

[CAVC, BERGER v. BROWN, 1997]

APO NUMBERS CAN BE USED TO ESTABLISH VIETNAM PRESENCE

APO NUMBERS IN PERSONNEL OR MEDICAL RECORDS ARE SUFFICIENT PROOF OF THE VETERANS PRESENCE AT THAT LOCATION.  THE VA STRESSOR VERIFICATION SITE HAS A COMPLETE LISTING WITH DATES.

[COMPENSATION AND PENSION SERVICE BULLETIN ADDENDUM, FEB 2009]

VA MAY DEVELOP FOR BOTH POSITIVE AND NEGATIVE EVIDENCE

THE VA SECRETARY’S AUTHORITY TO DEVELOP A CLAIM INCLUDES THE GATHERING OF ALL INFORMATION AND EVIDENCE – POSITIVE AND NEGATIVE – SUFFICIENT TO RENDER AN INFORMED DECISION, PROVIDED THAT THE EVIDENCE IS PROCURED IN AN IMPARTIAL, UNBIASED, AND NEUTRAL MANNER…. THE COURT ALSO HELD THAT A REQUEST FOR A MEDICAL OPINION IS NOT IMPERMISSIBLY LEADING SIMPLY BECAUSE IT RAISES A THEORY THAT MIGHT LEAD TO THE DENIAL OF A CLAIM.  IT IS ONLY IMPERMISSIBLE IF IT COMMUNICATES THAT THE ADJUDICATOR WISHES TO RECEIVE A SPECIFIC ANSWER TO A QUESTION POSED.  

[CAVC, DOUGLAS V. SHINSEKI, APRIL 17, 2009, NO. 07-1392]

DEFINITION OF DENTAL TRAUMA

“SERVICE TRAUMA” IS AN INJURY OR WOUND VIOLENTLY PRODUCED WHILE THE INJURED OR WOUNDED IS IN THE ARMED FORCES.  ONLY THOSE VETERANS WITH A DENTAL DISABILITY CAUSED BY A PARTICULAR TYPE OF EVENT – COMBAT WOUNDS OR OTHER SERVICE TRAUMA – ARE ENTITLED TO DENTAL BENEFITS UNDER SECTION 1712(A)(1)(C).  

[CAVC, NIELSON V. SHINSEKI, MAY 21, 2009, NO. 05-2311]

ALL RELEVANT SMR’S MUST BE OBTAINED PRIOR TO A RATING DECISION

THE FEDERAL CIRCUIT HELD THAT THE VETERANS COURT ERRED WHEN IT DETERMINED THAT SERVICE MEDICAL RECORDS (SMRS) ARE NOT RELEVANT IF THEY PRE-DATE THE PERIOD FOR WHICH A VETERAN SEEKS DISABILITY COMPENSATION.

THE FEDERAL CIRCUIT HELD THAT AN INTEGRAL PART OF THE “DUTY TO ASSIST” UNDER 38 U.S.C. § 5103A IS VA’S OBLIGATION TO OBTAIN ALL OF A VETERAN’S RELEVANT SMRS BEFORE ADJUDICATING A CLAIM FOR DISABILITY COMPENSATION.  

THE FEDERAL CIRCUIT NOTED THAT THE VA, BY REGULATION, IS SPECIFICALLY REQUIRED TO ASSESS A DISABILITY “IN RELATION TO ITS HISTORY” WHEN MAKING RATINGS DETERMINATIONS.  SEE 38 C.F.R. § 4.1.  

COURT OF APPEALS FOR THE FEDERAL CIRCUIT

[MOORE V. SHINSEKI, FEBRUARY 10, 2009, NO. 2007-7306]

VA NOTICE ERRORS ARE NOT PRESUMED TO BE PREJUDICIAL

THE SUPREME COURT STATED THAT AN ERROR’S HARMLESSNESS SHOULD NOT BE DETERMINED THROUGH THE USE OF MANDATORY PRESUMPTIONS AND RIGID RULES, BUT THROUGH THE CASE-SPECIFIC APPLICATION OF JUDGMENT, BASED UPON EXAMINATION OF THE RECORD. 

 THE SUPREME COURT FOUND THE HARMLESS-ERROR FRAMEWORK CRAFTED BY THE FEDERAL CIRCUIT TO BE TOO COMPLEX AND RIGID; ITS PRESUMPTIONS IMPOSED UNREASONABLE EVIDENTIARY BURDENS UPON THE VA; AND LIKELY WOULD OFTEN REQUIRE THE VETERANS COURT TO TREAT ERRORS AS HARMFUL THAT ARE IN FACT HARMLESS.  

[US SUPREME COURT, SHINSEKI V. SANDERS AND SIMMONS, 129 S. CT. 1696,

NO. 07-1209 (APRIL 21, 2009)]

AID AND ATTENDANCE FORM

THE VA WILL ACCEPT THE FORM 21-2680 FROM ANY PHYSICIAN; THIS IS USED TO PROVIDE MEDICAL DOCUMENTATION IN SUPPORT OF A REQUEST FOR HOUSEBOUND/AID & ATTENDANCE.

THE FORM IS AVAILABLE FROM THE VA WEBSITE AT:

http://vaww.va.gov/vaforms/ 

[COMPENSATION AND PENSION SERVICE BULLETEN, FEB 2009]

THE TVC-16 MAY ALSO BE USED FOR THIS BENEFIT. 

REVISED 21-8416

THE CURRENT MEDICAL EXPENSE REPORT, VA FORM 21-8416, IS DATED SEP 2008; PREVIOUS EDITIONS WILL NOT BE USED.

[TVC TRAINING CIRCULAR 09-7, MARCH 2009]
ALS PRESUMPTIVE FOR ALL VETERANS

ALS (AMYOTROPHIC LATERAL SCLEROSIS/LOU GEHRIG’S DISEASE) IS A PRESUMPTIVE ILLNESS FOR ALL VETERANS WHO SERVE 90 DAYS CONTINUOUSLY.  DIC WILL ALSO BE AWARDED ON THIS BASIS.

[VA INTERIM FINAL RULE, 23 SEP 2008]

WEIGHING MEDICAL EVIDENCE

THE FACT THAT A PHYSICIAN HAS REVIEWED THE C-FILE DOES NOT NECESSARILY MAKE THAT OPINION MORE SIGNIFICANT.  THE VALUE OF MEDICAL EVIDENCE IS BASED ON THE PHYSICIAN’S REASONING THAT IS FACTUALLY ACCURATE, FULLY ARTICULATED, AND THAT REACHES A SOUND MEDICAL CONCLUSION.  A PRIVATE MEDICAL OPINION CANNOT BE DISCOUNTED SOLELY BECAUSE THE CLAIMS FILE WAS NOT REVIEWED.

[NIEVES-RODRIGUEZ v. PEAKE, 1 DEC 2008, 06-0312 CAVC]

HAAS DECISION OVERTURNED

THE SUPREME COURT REFUSED TO HEAR THE APPEAL ON THIS MATTER, SO THE LOWER COURT DECISION IS FINAL.  THIS DECISION SAYS THAT VETERANS WHO SERVED IN THAILAND AND IN SHIP OFF THE COAST OF VIETNAM ARE NOT ENTITLED TO PRESUMPTIVE EXPOSURE TO AGENT ORANGE.  CLAIMS THAT HAVE BEEN HELD IN ABEYANCE PENDING THIS DECISION WILL NOW BE PROCESSED.

[HAAS v. PEAKE, 77 U.S.L.W. 3267, 21 JAN 2009; VA MEMO 01-09-03, 22 JAN 2009]

SYMPATHETIC READING OF CLAIMS

CLAIMS PROVIDED BY THE VETERAN ACTING ALONE (PRO SE), OR WITH THE ASSISTANCE OF A VETERANS SERVICE ORGANIZATION, MUST BE PROVIDED A SYMPATHETIC READING.  THE VA IS REQUIRED, “REGARDLESS OF THE SPECIFIC LABELS…GIVEN IN THE VETERANS PLEADINGS…TO DETERMINE ALL POTENTIAL CLAIMS RAISED BY THE EVIDENCE”.

[COMER v. PEAKE, FEDERAL CIRCUIT 2008-7013, 16 JAN 2009]

EFFECTIVE DATES 

TREATMENT FOR AN ALREADY SERVICE CONNECTED CONDITION IN VA OR DoD FACILITIES WILL BE CONSIDERED AS AN INFORMAL CLAIM TO RE-EVALUATE/INCREASE (38 CFR 3.157(B) AND MAY BE USED TO DETERMINE THE EFFECTIVE DATE.  

FOR SERVICE CONNECTED CONDITIONS THAT REQUIRE EVALUATION OF COMPLICATIONS OF THE ILLNESS, THE FINDING OF SECONDARY CONDITIONS IN DoD OR VA MEDICAL RECORDS MAY BE USED TO DETERMINE THE EFFECTIVE DATE.

[FEDERAL CIRCUIT 2008-7012, 16 SEP 2008]

CRITERIA FOR EXTRA-SCHEDULAR RATINGS

THIS IS A THREE-STEP PROCESS:  

(1) FINDING OF AN EXCEPTIONAL DISABILITY PICTURE THAT RENDERS AVAILABLE SCHEDULAR EVALUATIONS FOR SERVICE-CONNECTED DISABILITY AS INADEQUATE; 

(2) IF EXCEPTIONAL DISABILITY IS FOUND, IT MUST BE DETERMINED WHETHER THE EXCEPTIONAL DISABILITY PICTURE EXHIBITS OTHER RELATED FACTORS SUCH AS THOSE PROVIDED BY § 3.321(B)(1) AS GOVERNING NORMS (“MARKED INTERFERENCE WITH EMPLOYABILITY” AND “FREQUENT PERIODS OF HOSPITALIZATION”); AND 

(3) IF ANALYSIS OF FIRST TWO STEPS RESULTS IN FINDING OF AN EXCEPTIONAL DISABILITY PICTURE MANIFESTED BY THE GOVERNING NORMS, THE CASE MUST BE REFERRED TO COMPENSATION AND PENSION SERVICE TO DETERMINE WHETHER OR NOT TO ASSIGN AN EXTRA-SCHEDULAR RATING. 

[THUN v. PEAKE, CAVC 05-2066, 23 APR 2008]

CURRENT ADDRESS

THE VETERAN IS RESPONSIBLE FOR KEEPING THE VA INFORMED OF A RELIABLE ADDRESS…IT IS NOT VA’S RESPONSIBILITY TO ACT AS A PRIVATE DETECTIVE TO INVESTIGATE THE WHEREABOUTS OF A MISSING PERSON.  IF VA’S NOTICE EFFORTS RESULT IN NEW INFORMATION, THEN IT MUST CONSIDER THAT INFORMATION TO DETERMINE IF FURTHER EFFORTS ARE REQUIRED.  ALTHOUGH VA MAY MAKE SUCH EFFORTS, IT IS NOT REQUIRED TO BY THE DUE PROCESS CLAUSE.

[LAMB v. PEAKE, CAVC 05-3495, 7 AUG 2008]

CUE CLAIM REQUIREMENTS

THREE-PRONGED TEST FOR ESTABLISHING CUE IN ORDER TO REVISE A FINAL VA DECISION:  

(1) EITHER THE CORRECT FACTS, AS THEY WERE KNOWN AT THE TIME, WERE NOT BEFORE THE ADJUDICATOR OR THE STATUTORY OR REGULATORY PROVISIONS EXTANT AT THE TIME WERE INCORRECTLY APPLIED; 

(2) THE ERROR MUST BE “UNDEBATABLE” AND THE SORT “WHICH, HAD IT NOT BEEN MADE, WOULD HAVE MANIFESTLY CHANGED THE OUTCOME AT THE TIME IT WAS MADE,” AND

(3) A DETERMINATION THAT THERE WAS CUE MUST BE BASED ON THE RECORD AND THE LAW THAT EXISTED AT THE TIME OF THE PRIOR ADJUDICATION IN QUESTION.

[WILLSEY v. PEAKE, FED CIR 2007-7095, 11 AUG 2008]

CHANGE IN INTERPRETATION IS NOT A CUE

THE CORRECT APPLICATION OF A STATUTE OR REGULATION AS IT WAS UNDERSTOOD AT THE TIME DOES NOT RETROACTIVELY BECOME A CLEAR AND UNMISTAKABLY ERROR (CUE) WHERE, SUBSEQUENT TO THE DATE OF THE DECISION CHALLENGED, THERE HAS BEEN A CHANGE IN THE INTERPRETATION OF THE STATUTE OR REGULATION….  

WHEN THE COURT ISSUES A RULING THAT DISAGREES WITH THE VA’S INTERPRETATION OF A REGULATION, THAT RULING DOES NOT RETROACTIVELY INVALIDATE EVERY PRIOR, FINAL DECISION BASED UPON THE PRIOR UNDERSTANDING OF THE LAW.

[LAMB v. PEAKE, CAVC 05-3495, 7 AUG 2008]

CUE AND MISSING EVIDENCE

A REGIONAL OFFICE’S (RO) DENIAL OF THE EXISTENCE OF EVIDENCE, WHICH DID EXIST, AND ITS CONSEQUENT FAILURE TO FOLLOW THE REGULATION REQUIRING THAT IT BASE ITS DETERMINATION ON ALL EVIDENCE OF RECORD, IS AN ERROR SUFFICIENT TO SATISFY THE FIRST AND SECOND REQUIREMENTS FOR CLEAR AND UNMISTAKABLE ERROR (CUE).

THE COURT ALSO HELD THAT THE FAILURE OF EVIDENCE TO MENTION A NEXUS DOES NOT ESTABLISH THAT THERE WAS NO SUCH NEXUS.

[BOUTON v. PEAKE, CAVC 06-1494, 4 DEC 2008]

FINAL ADJUDICATION

IF A CLAIM THAT IS IDENTICAL TO A PREVIOUS CLAIM IS ADJUDICATED, THAT DECISION IS ALSO A FINAL ADJUDICATION ON THE PREVIOUS CLAIM AND TERMINATES ITS PENDING STATUS.

[WILLIAMS v. PEAKE, FED CIR 2007-7196, 3 APR 2008]

DISTINCT CLAIMS/OVERLAPPING SYMPTOMS

CLAIMS BASED UPON DISTINCTLY DIAGNOSED DISEASES OR INJURIES CANNOT BE CONSIDERED THE SAME FOR PURPOSES OF 38 U.S.C. § 7104(B) MERELY BECAUSE THOSE DISEASES OR INJURIES INVOLVED OVERLAPPING SYMPTOMATOLOGY.  THE PROPER READING OF 38 U.S.C. § 7104(B) IS THAT CLAIMS BASED UPON DISTINCTLY DIAGNOSED DISEASE OR INJURIES MUST BE CONSIDERED SEPARATE AND DISTINCT CLAIMS.  

THE “FACTUAL BASIS” OF A CLAIM FOR PURPOSES OF 38 U.S.C. § 7104(B) IS THE VETERAN’S DISEASE OR INJURY, RATHER THAN THE SYMPTOMS OF THE VETERAN’S DISEASE OR INJURY.

[BOGGS v. PEAKE, CAVC 2007-7137, 26 MAR 2008]

CHRONIC DISEASE NEXUS

FOR CHRONIC DISEASES (3.309(A)) ONLY, DIAGNOSIS ON ACTIVE DUTY AND ANY POST SERVICE DIAGNOSIS OF THE SAME DISEASE, HOWEVER REMOTE, DOES NOT REQUIRE A NEXUS OPINION.

THE PLAIN LANGUAGE OF § 3.303(B) ESTABLISHES A PRESUMPTION OF SERVICE CONNECTION FOR A CHRONIC DISEASE MANIFESTING DURING SERVICE AND THEN AGAIN AT ANY LATER DATE, HOWEVER REMOTE.  THE PRESUMPTION IS ONLY REBUTTED BY A CLEARLY ATTRIBUTABLE INTERCURRENT CAUSE.

[GROVES v. PEAKE, FED CIR 2007-7241, 1 MAY 2008]

AGENT ORANGE

LIGHT CHAIN AMYLOIDOSIS (AS AL AMYLOIDOSIS) HAS BEEN ADDED TO THE  PRESUMPTIVE LIST.  THIS IS A BLOOD PLASMA DISORDER WITH AN AVERAGE LIFE EXPECTANCY OF 13 MONTHS.

[38 CFR, PARA 3.309(E), 7 MAY 2009]

GULF WAR ON TERROR CLAIMS PRIORITY

EFFECTIVE 2 FEB 2009, GWOT VETERANS WILL STILL RECEIVE PRIORITY PROCESSING ONLY IF:

1) THEY ARE WITHIN SIX MONTHS OF SEPARATION, OR

2) THE CLAIM IS FOR SERVICE CONNECTION OF PTSD, OR

3) IT IS AN APPEAL OF AN ORIGINAL DECISION

SI/VSI (SERIOUSLY INJURED/VERY SERIOUSLY INJURED) WILL NOT HAVE THEIR PRIORITY CHANGED.

[VA LTR 20-07-19, REVISED 6 FEB 2009]

PTSD – IN SERVICE DIAGNOSIS

WHEN PTSD IS DIAGNOSED WHILE ON ACTIVE DUTY AND THE CLAIMED STRESSOR IS RELATED TO MILITARY SERVICE, NO DEVELOPMENT IS NEEDED UNLESS THERE IS CLEAR AND CONVINCING EVIDENCE TO THE CONTRARY.

[38 CFR, 3.304 (f) (1) ADDED, 29 OCT 2008]

COMMISSARY PRIVILEGES AND IU

DoD HAS REAFFIRMED THEIR POLICY THAT VETERANS RATED 100% FOR UNEMPLOYABILITY (IU), AND WHO HAVE A SERVICE CONNECTED DISABILITY OF AT LEAST 60%, ARE ELIGIBLE FOR COMMISSARY AND EXCHANGE PRIVILEGES.

[VA FAST LTR 06-27, 14 DEC 2006]

NEW RATING SCHEDULES

NEW RATINGS HAVE BEEN PROVIDED FOR:

SCARS, DC 7800-7805

[FAST LTR 08-44, 20 NOV 2008]

TRAUMATIC BRAIN INJURY (TBI); DC 8045

[FAST LTR 08-36, 24 OCT 2008]

EDUCATION

POST 9/11 GI BILL

PROVIDES SIGNIFICANTLY HIGHER EDUCATION BENEFITS.

COMPLEX PROGRAMS WITH MANY DIFFERENCT ELIBILITY CATEGORIES

BEST SOURCE OF INFORMATION IS VA WEBSITE:

www.gibill.va.gov

[VA PAMPHLET 22-09-1, OCTOBER 2008; www.gibill.va.gov]
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