PHYSICAL EVALUATION BOARD (PEB)

STUDENT HANDOUT

Purpose:  This class is to provide an overview of the military’s PEB process.

1. Mission of the PEB.  The mission of the PEB is to provide a full and fair hearing to determine a service member’s physical fitness for continue military service, determine the level and type of compensation, and take action to separate or retire a service member when his/her military career is interrupted by reason of physical disability.

2. Objectives of the PEB

(a) Maintain an effective and fit military organization with maximum use of available manpower.

(b) Provide benefits for eligible service members whose military service is terminated because of a service-connected disability.

(c) Provide prompt disability processing while ensuring that the rights and interests of the Government and the service member are protected.  Once the PEB findings have been finalized and are forwarded to the respective service’s out-processing office, the PEB is no longer involved nor controls the time in which it takes a service member to be officially discharged.

3.  Board Compositions.  The board composition differs among the Services:

(a) USN/USMC

i. Informal PEB – one Medical Officer and two Line Officers.

ii. Formal PEB – same as Informal PEB.

(b) USAF

i. Informal PEB – two Medical Officers and one Line officer.

ii. Formal PEB – one Medical Officer and two Line Officers

(c) USA

i. Informal PEB – one Medical (GS civilian or Medical Officer), and either two Line Officers or one Line Officer and one GS civilian equivalent.

ii. Formal PEB – same as Informal.

If the service member is of the Reserve Component, then one of the Line Officers must be of the Reserve Component as well.

4. Numbers of Boards and Locations

(a) USN/USMC has one combined Informal and Formal Board located at the Washington Navy Yard, DC.

(b) USAF has one Informal Board located at Randolph AFB, TX and one Formal Board located at Lackland, AFB, TX.

(c) USA has three combined Informal and Formal Boards at three locations:  Walter Reed Army Medical Center Campus, Washington, DC; Fort Sam Houston, TX and Fort Lewis, WA.  

5. References.  The main references are as follows:

(a) 10 USC, Chapter 61 (Retirement or Separation for Physical Disability)

(b) DoD Directive 1332.18 (Separation or Retirement for Physical Disability)

(c) DoD Instruction (DoDI) 1332.38 (Physical Disability Evaluation)

(d) DoDI 1332.39 (Applications of the VA Rating Schedule).

Please note DoDI 1332.39 is currently undergoing revision due to changes as a result of the National Defense Authorization Act (NDAA) 2008 enacted 28 Jan 2008.  DoD must now use the Veterans Affairs Schedule for Rating Disabilities (VASRD) solely, and if they or the VA want to deviate from it, both entities must agree and it must be for the benefit of the member or veteran.

(e) VASRD

(f) Service regulations/instructions – Just know that each Service has their own varied regulations or instructions pertaining to the PEB.

6. Eligibility for Referral Into the PEB System

(a) The condition must have been incurred or aggravated while on active duty (AD) (entitled to base pay).  Also, it is not ratable otherwise.

(b) The condition appears to significantly interfere with a member’s ability to perform the duties appropriate to a service member’s office, grade, rank or rating (DoDI 1332.38 refers).

(c) PEB is the appropriate means to process a member vice Administrative Separation (e.g., just because a member can no longer deploy is not a sole reason to process him/her via the PEB as being non-deployable is not solely unfitting to continue military service).

(d) The condition is not due to the member’s misconduct or willful neglect.  

(e) A Medical Evaluation Board (MEB) is conducted to determine if the condition meets retention standards and then if not, the MEB is forwarded to the PEB.  If so, the member returns to duty.  (An MEB is basically a record of chronic medical conditions along with a narrative summary of those conditions compiled by a physician, and precedes the PEB.)

7. PEB is a Performance-Based System

The PEB is performance-based.  This basically means the PEB considers only how the condition currently impacts a member’s ability to perform the duties of his/her military occupation, not what impact will the condition have on him/her in the future.  Hence:

(a) The PEB must look at the typical duties of a member’s military occupation and

(b) How the condition currently impacts the service member’s ability to perform these duties.  If the condition does not significantly prohibit a member from performing those duties, then the condition is not rated.  The PEB uses service medical records and chain of command assessments to make this determination.  Furthermore,

(c) The board must consider how the member is/is not prohibited from performing duties commensurate with the member’s office, grade, rank or rating.  For example, the board cannot expect an E-7 to perform the duties of an E-6 or below because his condition impacts his ability to perform duties at the E-7 level, and as a result find him/her FIT.

(d) The board must base its findings on the preponderance (superiority) of all evidence.  This is the crux of the PEB’s decision-making.

The Informal PEB reviews the medical records resulting in a finding of FIT or UNFIT.

(a) If the member is found UNFIT, then a disability rating is assigned.  If the member does not concur with the Informal PEB findings, he/she may demand a Formal PEB.  Before a member can be discharged as UNFIT for a disability, he/she cannot be denied a Formal Hearing and appear in person before the Formal PEB members.

(b) If the member is found FIT, then the member may be granted a Formal PEB upon request.  The decision rests with the President, Formal PEB.

The Formal PEB is an actual formal hearing with three board members and the service member present/not present and with counsel.

8. Compensability Criteria.  In order for the disability to be compensability by the military service:

(a) The condition must have been incurred while entitled to basic pay.  This relates to the duty status of the member when the medical impairment originated—-not when the impairment became unfitting.  (And, just because a member has been diagnosed with a medical condition does not mean that condition is unfitting, hence compensable.)

(b) OR, the condition must have been aggravated by military service.  This refers to the worsening of a pre-existing medical impairment (due to military service).

(c) The board must take into account the natural progression of the medical condition, meaning the natural “course” of that condition.  The term natural progression usually refers to a medical impairment incurred in a civilian status that was not aggravated by military service.

There are conditions known as “Existed Prior to Service” (EPTS).  EPTS refers to:

(a) A medical impairment/disease that originated in a civilian status. 

(b) For RC, it includes an impairment/disease that originated between duty periods or aggravation that occurred between duty periods which caused the impairment to progress to unfitness.  

Please note that medical impairments originating during previous enlistments are not EPTS conditions.

There is what is known as the “8-Year” rule when discussing EPTS conditions.  This means that if the medical impairment existed prior to service and the member has less than eight years of service, then the condition is not compensable if found unfitting.  If unfitting, the member is discharged from service without severance pay.  If the member has eight or more years of service, then the medical impairment is compensable based on the disability rating assigned.

To overcome EPTS prior to eight years of service, the EPTS condition must be aggravated by the military service beyond the natural progression of that condition.

9. PEB Dispositions.  Various dispositions can be determined and are as follows:

(a) FIT

(b) Presumed FIT – This refers to the situation where a member has 19 or more years of service but less than 20.  If the member’s condition is not an acute, grave illness or disease, then member would be “Presumed FIT” and returned to duty to complete 20 years of service for a regular retirement.  If the member’s condition is an acute, grave illness or disease, then it would overcome “Presumed FIT” and rated appropriately.

(c) UNFIT with Severance Pay – This refers to a disability rating of 0%, 10% or 20%.  All of these ratings equate to the same amount of severance pay, meaning:

i. 2 months basic pay X Years of Service (YOS) not to exceed 19 years

ii. If injured in a combat zone or while performing combat operations, then the minimum YOS used to compute severance pay is six (6).

iii. If not injured in a combat zone or during combat operations, then the minimum YOS used to compute severance pay is three (3).  

Note that the computations listed in paras. 9(c), i., ii., and iii. come from NDAA 2008.  Also note that severance pay awarded for an injury incurred in a combat zone or while performing combat operations is not recouped by the DVA (again, NDAA 2008 {Pub. Law 110-181} refers).

(d) UNFIT 30% or greater – When found UNFIT with a disability rating of 30% or greater, the following may apply:

i.  Member may be placed on the Temporary Disability Retired List (TDRL) for a maximum of five (5) years.  TDRL mean that the condition is not recognized as stable at that time, but may be permanent in nature.  The member is retired.  He/she is re-evaluated every 18 months maximum.  During, or at the end of the five-year period, he/she is either found UNFIT-Permanent Disability Retirement (PDR), UNFIT with Severance Pay (meaning the disability rating was reduced to 0%, 10%, or 20% based on the severity of the condition(s) at the time of the PEB’s review), or FIT – return to duty.  Returning to duty is optional for AD; for the RC, the member must submit a waiver requesting he/she be exempt from returning to duty. 



ii.  The member may be found UNFIT 30% (or greater) Permanent Disability Retirement (PDR).  This means the disability is permanent and stable.  Also, the disability rating will not change once PDR is assigned.  The retirement pay is based a percentage of basic pay as determined by length or service (LOS) or the disability rating , whichever is greater.

10. Appeals.  The member can appeal his findings via several ways, including:

(a) A member can appeal Informal PEB findings by demanding/requesting a Formal PEB.  The Formal PEB can overturn the Informal PEB findings, as a result of new or additional medical evidence, Commander’s or chain of command statements, and even witness statements or actual witnesses, if allowed in the Formal PEB.

(b) Another form of appeal is for the member to appeal his/her findings to his/her respective Service entity (e.g., for Army – Physical Disability Agency, for USN/USMC – Director, Council of Review Boards).

(c) Further methods of appeals include, in no specific order:  respective service’s Board of Correction of Military Records, respective Service Secretary, Congress/President, U.S. Court of Federal Claims, and U.S. District Courts. 

Along with the disability ratings, the Informal/Formal PEB must determine if the injury is Combat/Combat-related.  Different definitions apply depending on the situation.  If a member is injured in a combat zone or while performing combat operations pertains, then a minimum length of service is used to calculate severance pay, if the member is to receive severance pay (i.e., disability rating less than 30%).  Combat-related applies to federal tax exemptions for the compensation awarded.  What determines combat zone or combat-related injuries are spelled out in NDAA 2008 (Pub. Law 110-81), and DoDI 1332.38, respectively.

11. Summary

(a) The PEB system is a performance-based system, compensating for the loss of a military career.

(b) PEB is utilized when a medical condition significantly impacts a member’s ability to perform his/her military occupational duties.

(c) The disability must have been incurred or aggravated while on AD, not due to misconduct or willful neglect. 

(d) The Informal PEB/Formal PEB disability rating determines either severance pay or retirement disability pension. 

(e) Service members can appeal his/her PEB findings via several ways.

12. Questions?
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