POLICY UPDATE /  

NEW LAWS AND REGULATIONS

(Aug 2007 to Aug 2008)

FALL CONFERENCE

2008

TEXAS VETERANS COMMISSION

GENERAL PROVISIONS

VETERANS MAY SALUTE THE FLAG

A VETERAN IN CIVILIAN ATTIRE MAY SALUTE THE FLAG DURING IT’S HOISTING, LOWERING, OR PASSING.  FOR THE PLEDGE OF ALLEGIANCE THE HAND WILL CONTINUE TO BE HELD OVER THE HEART. (AMMENDMENT TO 4 USC, SECTION 9, SIGNED 28 JAN 08)  

SIGNATURES: FAX AND ELECTRONIC

THE VA WILL ACCEPT FAXED OR PHOTOCOPIED SIGNATURES FOR CLAIMS.  ALSO, SUBMISSION OF AN ONLINE APPLICATION (VONAPP) IS A COMPLETE APPLICATION AND SATISFIES THE SIGNATURE REQUREMENT.

(M21-1MR, I.1.B.3.a, 20 JUNE 2008)

ECONOMIC STIMULUS CHECK

TAX REBATE WILL BE SEND OVER THE NEXT SIX MONTHS TO QUALIFYING INDIVIDUALS.  AN INCOME TAX RETURN FOR 2007 MUST BE FILED BY 15 OCTOBER 2008.  IF A 2007 TAX RETURN WAS FILED SHOWING MORE THAN $ 3,000 IN INCOME, NO FURTHER ACTION IS NECESSARY.  VA BENEFITS MAY BE ADDED TO OTHER INCOME IN ORDER TO MEET THE      $3,000 REQUIREMENT.  MORE INFORMATION AT WWW.IRS.GOV.  

(IRS)


FREE NATIONAL PARK PASS

VETERANS RATED PERMANENT AND TOTAL ARE ELIGIBLE FOR A FREE LIFETIME NATIONAL PARK PASS.  MORE INFORMATION AT

WWW.NPS.GOV/PWR/FEES_PASSES.HTM 

(NATIONAL PARK SERVICE)

MILEAGE REIMBURSEMENT INCREASE

EFFECTIVE 1 FEB 08, REIMBURSEMENT INCREASED TO 28.5 CENTS PER MILE FOR TRAVEL RELATED TO HEALTH CARE.  (VA)

MENTAL HEALTH EVALUATIONS

COMBAT VETERANS WHO REQUEST A MENTAL HEALTH EXAM WILL BE PROVIDED ONE WITHIN 30 DAYS OF THEIR REQUEST.

(DEFENSE AUTHORIZATION ACT, PL 110-181)

CHANGE OF ADDRESS

THERE IS A CONFLICT BETWEEN 38 USC AND THE VA E-MAIL OF 1 NOVEMBER 2007 THAT PROHIBITED SERVICE REPRESENTATIVES FROM CHANGING THE VETERAN’S ADDRESS.  THIS HAS BEEN REFERRED TO THE GENERAL COUNSEL FOR RECONCILIATION.  AT THIS TIME, THE VA WILL STILL ACCEPT CHANGE OF ADDRESS REQUESTS THAT WE (TVC, CSO’S, ETC) SIGN AND SUBMIT.

(VA E-MAIL 9 NOVEMBER 2007)

STATE BENEFITS

PROPOSITION 9

PASSED BY VOTERS ON 6 NOVEMBER 2007.  HOWEVER, THE AMENDMENT ONLY PERMITS THE FOLLOWING PROVISIONS, IT DOES NOT PUT THEM INTO EFFECT WITHOUT ENABLING LEGISLATION.  

PROVISIONS ARE THAT VETERANS WHO ARE 100% DISABLED (TO INCLUDE UNEMPLOYABILITY) WOULD BE EXEMPT FROM AD VALOREM PROPERTY TAXES ON THEIR HOME

ALSO, THE STATE EXEMPTION POLICY WOULD BE MORE LIBERAL



10-29%:  

$  5,000 EXEMPTION



30-49%:  

$  7,500 EXEMPTION



50-69%:  

$ 10,000 EXEMPTION



70%-100%:  
$ 12,000 EXEMPTION

(STATE OF TEXAS LEGISLATIVE STAFF)

DISABLED PARKING PLACARDS

VETERANS WITH DISABLED VETERAN LISCENSE PLATES MAY APPLY FOR 1 OR 2 DISABLED PARKING PLACARDS WITHOUT SUBMITTING A DOCTOR’S EVALUATION.  THE VETERAN MUST CERTIFY THAT THEY ARE “MOBILITY IMPAIRED” ON THE APPLICATION.  THERE IS A $ 5.00 FEE.  

(TEXAS DEPARTMENT OF TRANSPORTATION)

PARKING IN HANDICAPPED SPACES

VETERANS WITH DV PLATES MAY PARK IN ANY SPACE ON PRIVATE PROPERTY DESIGNATED WITH A WHITE ON BLUE SHIELD DISABLED PARKING SIGN, EXCEPT FOR VAN ACCESSIBLE SPOTS.
ON FEDERAL PROPERTY, A BLUE PLACARD IS REQUIRED TO PARK IN A HANDICAPPED SPACE.

(TEXAS DEPARTMENT OF TRANSPORTATION)

VETERANS LEAVING ACTIVE DUTY

BDD (FAST TRACK) PROGRAM EXPANSION

BDD CLAIMS WILL NOW BE ACCEPTED AT ANY VA OFFICE.  SERVICEMEMBER MAY BE FROM ANY INSTALLATION; GUARD AND RESERVE MEMBERS ARE ALSO ELIGIBLE. INDIVIDUAL MUST  HAVE 60-180 DAYS LEFT BEFORE SEPARATION DATE AND AVAILABLE FOR VA EXAM.    INDIVIDUALS WITH LESS THAN 60 DAYS REMAINING CAN FILE A “QUICK START” CLAIM THAT WILL ALSO BE EXPEDITED.  (FAST LETTER 09-20 2 JULY 2008)

EXTENDED HEALTH CARE FOR OIF/OEF VETERANS

AN ADDITIONAL THREE YEARS OF ACCESS TO FREE VA HEALTH CARE IS AUTHORIZED FOR RETURNING SERVICE MEMBERS FROM IRAQ AND AFGHANISTAN (MUST HAVE SERVED SINCE 11 NOVEMBER 1998).  THIS EXTENDS THE FREE HEALTH CARE PERIOD TO FIVE YEARS FROM RAD (RELEASE FROM ACTIVE DUTY) DATE.  COMBAT VETERANS WHO WERE DISCHARGED BETWEEN 11 NOVEMBER 1998 AND 16 JANUARY 2003, AND WHO NEVER TOOK ADVANTAGE OF VA’S HEALTH CARE SYSTEM, HAVE UNTIL 27 JANUARY 2011 TO QUALIFY FOR FREE VA HEALTH CARE. THE FIVE-YEAR WINDOW IS ALSO OPEN TO ACTIVATED RESERVISTS AND MEMBERS OF THE NATIONAL GUARD, IF THEY SERVED IN A THEATER OF COMBAT OPERATIONS AFTER 11 NOVEMBER 1998 AND WERE DISCHARGED UNDER OTHER THAN DISHONORABLE CONDITIONS.  

(DEFENSE AUTHORIZATION ACT, PL 110-181)

EXTENDED DENTAL CARE 

VETERANS LEAVING ACTIVE DUTY WHO HAVE NOT HAD DENTAL CARE COMPLETED (THIS MUST BE NOTED ON THE DD-214), NOW HAVE 180 DAYS FOR THE VA TO COMPLETE THEIR TREATMENT.  THE OLD TIME LIMIT WAS 90 DAYS.

(DEFENSE AUTHORIZATION ACT, PL 110-181)

COMMISSARY / PX PRIVILEGES

VETERANS WHO ARE INVOLUNTARILY SEPARATED WILL RETAIN COMMISSARY/PX PRIVILEGES FOR THEMSELVES AND THEIR FAMILIES FOR TWO YEARS AFTER SEPARATION.

(DEFENSE AUTHORIZATION ACT, PL 110-181)

SEVERANCE PAY OFFSET

IF A VETERAN WAS MEDICALLY SEPARATED FOR A COMBAT RELATED DISABILITY, THERE WILL BE NO VA OFFSET FROM SERVERANCE PAY.

(DEFENSE AUTHORIZATION ACT, PL 110-181)

AF VSP AND VA OFFSET

VOLUNTARY SEPARATION PAY (VSP) FROM THE AIR FORCE IS NOT SUBJECT TO VA OFFSET FOR ALL AF VETERANS WHO RECEIVED THIS BETWEEN 10-17-2007 AND 4-29-2008 AND AFTER THAT ON A CASE BY CASE BASIS.  THIS SHOULD BE RECORDED ON THE DD 214. 

(10 USC, 1175a(h)(4))

SEVERANCE PAY MAXIMUM INCREASED

THE MAXIMUM AMOUNT OF SEVERANCE PAY HAS BEEN INCREASED FROM 24 TIMES MONTHLY BASE PAY TO 38 TIMES MONTHLY BASE PAY.

(DEFENSE AUTHORIZATION ACT, PL 110-181)

MEDICAL SEPARATIONS FOR STRESSFUL DISORDER

VETERANS SEPARATED FOR A MENTAL DISORDER DUE TO HIGHLY STRESSFUL EVENTS WILL BE GIVEN AN INITIAL RATING OF NOT LESS THAN 50%  GENERALLY, THESE VETERANS HAVE BEEN DETERMINED AS UNFIT FOR DUTY BASED ON THEIR MENTAL DISORDER BY THE MEDICAL EVALUATION BOARD/PHYSICAL EVALUATION BOARD (MEB/PEB) PROCESS.  IN ADDITION, VA WILL SCHEDULE A MEDICAL EXAMINATION WITHIN SIX MONTHS OF DISCHARGE TO DETERMINE IF A CHANGE IN THIS EVALUATION IS WARRANTED.  

( VA FAST LETTER 08-008; 38 CFR 4.129)

REVIEW OF MEDICAL SEPARATIONS

THE SECRETARY OF DEFENSE HAS BEEN TASKED TO ESTABLISH A PHYSICAL DISABILITY BOARD OF REVIEW (PDBR).  THIS BOARD WILL, UPON REQUEST BY THE INDIVIDUAL,  EXAMINE THE DECISION TO MEDICALLY SEPARATE RATHER THAN RETIRE.  INDIVIDUALS WHO WERE SEPARATED BEGINNING 9-11-2001 MAY APPLY.  THE VA RATING DECISION PROVIDES THE FOUNDATION FOR THIS REQUEST. THE METHOD AND FORM THAT WILL BE USED HAS NOT BEEN DETERMINED.  IF THE BOARD OF REVIEW FINDS IT APPROPRIATE, MEDICAL RETIREMENT MAY BE AUTHORIZED.  IN NO CASE WILL THE CURRENT DOD DISABILITY AWARD BE REDUCED.

(DEFENSE AUTHORIZATION ACT, PL 110-181, DoD
 NEWS RELEASE 549-08, 30 JUNE 2008)

FOR VETERANS MEDICALLY SEPARATED PRIOR TO 9-11-2001, APPLICATION TO THE BOARD FOR CORRECTION OF MILITARY/NAVAL RECORDS USING DD FORM 149 IS STILL REQUIRED.

SINGLE EXAM FOR MEDICAL SEPARATION

ON 6 NOV 2007 THE DOD AND VA SIGNED AN AGREEMENT FOR A PILOT PROGRAM TO EVALUATE A SINGLE PHYSICAL EXAMINATION THAT WOULD BE USED BY DOD TO DETERMINE THE MEDICAL FITNESS OF INJURED PERSONNEL TO REMAIN IN UNIFORM AND BY VA FOR AWARDING DISABILITY COMPENSATION.

(VA MEDIA RELATIONS 8 NOV 07)

COMPENSATION FOR VOC/REHAB VETERANS

THE VA IS COMMENCING A STUDY TO DETERMINE THE APPROPRIATE LEVEL AND DURATION OF TRANSITION PAYMENTS THAT SHOULD BE PAID TO ALL ELIGIBLE VETERANS WHO ARE PARTICIPATING IN A REHABILITATION PROGRAM.

(VA MEDIA RELATIONS 8 NOV 07)

DOD USE OF RATING SCHEDULE (CHAPTER 4, 38 CFR)

THE SERVICE DEPARTMENTS ARE REQUIRED TO APPLY THE VA DIAGNOSTIC CODES AND RATING STANDARDS WITHOUT EXCEPTION OR ALTERATION.  THE MOST SIGNIFICANT EFFECT WILL BE ON THE ARMY WHICH HAS PREVIOUSLY DENIED LOSS OF MOTION RATINGS DUE SOLELY TO PAIN.

(DEFENSE AUTHORIZATION ACT, PL 110-181)

MILITARY RETIREES

COMBAT RELATED SPECIAL COMPENSATION


(CRSC)


INDIVIDUALS MEDICALLY RETIRED FOR A COMBAT RELATED CONDITION WITH LESS THAN 20 YEARS OF SERVICE ARE NOW ELIGIBLE.  THEY MUST COMPLETE THE APPLICATION.

(DEFENSE AUTHORIZATION ACT, PL 110-181)

CONCURRENT RECEIPT DISABILITY PAY

(CRDP)

FOR 100% INDIVIDUAL UNEMPLOYABILITY, RETIRED PAY OFFSET IS ELIMINATED 1 OCTOBER 2008, BUT EFFECTIVE BACK TO 1 JANUARY 2005.

(DEFENSE AUTHORIZATION ACT, PL 110-181)

APPROXIMATE OFFSET FOR OTHER OVERALL RATINGS ARE:
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(DEFENSE AUTHORIZATION ACT OF 2004)

SURVIVORS ISSUES

SBP/DIC OFFSET ELIMINATED FOR 

SOME WIDOWS WHO REMARRY

(UNDER APPEAL)

THE US COURT OF FEDERAL CLAIMS HAS RULED THAT WIDOWS ELIGIBLE FOR DIC WHO REMARRY AFTER AGE 57 WILL NOT HAVE THEIR SBP REDUCED BY THE AMOUNT OF DIC.  WIDOWS WHO DO NOT REMARRY WILL CONTINUE TO HAVE THE REDUCTION APPLIED.  THIS APPARENTLY UNEQUAL TREATMENT IS BEING APPEALED BY DoD, AND THE DIC OFFSET IS STILL BEING WITHHELD PENDING RESOLUTION.  (SHARP V UNITED STATES, 07-547C 11 FEBRUARY 2008)

SBP/DIC OFFSET

FOR SURVIVING SPOUSES WHO ARE RECEIVING BOTH BENEFITS, A SPECIAL ALLOWANCE OF $50 PER MONTH BEGINS EFFECTIVE 1 OCTOBER 2008.  THIS WILL INCREASE BY $10 PER MONTH EACH YEAR UNTIL IT REACHES A TOTAL OF $100 PER MONTH.

(DEFENSE AUTHORIZATION ACT, PL 110-181)

SBP/SOCIAL SECURITY OFFSET

THE OFFSET BETWEEN THESE TWO PROGRAMS WAS ELIMINATED 1 APRIL 2008.  A SURVIVING SPOUSE NOW RECEIVES THE FULL SBP AMOUNT AND THE FULL SOCIAL SECURITY AMOUNT.

(DEFENSE AUTHORIZATION ACT 2004)

MENTAL DIAGNOSIS CAN OCCUR AFTER DEATH

A DETERMINATION OF SERVICE CONNECTION FOR A MENTAL DISORDER DOES NOT NEED TO BE MADE PRIOR TO THE VETERAN’S DEATH TO ESTABLISH SERVICE CONNECTION FOR MENTAL UNSOUNDNESS.  

(DELAROSA V. PEAKE, JANUARY 31, 2008, NO. 2007-7108, FED CIRCUIT)

SURVIVING SPOUSE CLAIM ENDS UPON DEATH

THE FEDERAL CIRCUIT CONCLUDED THAT THERE WAS NO INDICATION OR SUGGESTION IN THE LAW GOVERNING DIC BENEFITS, 38 U.S.C. § 1311, THAT A SURVIVING SPOUSE MAY CONTINUE TO SEEK DIC BENEFITS SOUGHT BUT NOT YET AWARDED BEFORE DEATH.  IT INDICATED THAT JUST AS A VETERAN’S CLAIM TERMINATES AT DEATH, SO DOES THE CLAIM OF A SURVIVING SPOUSE.

(PELEA V. NICHOLSON, AUGUST 7, 2007; NO. 2006-7364, UNITED STATES COURT OF APPEALS FOR THE FEDERAL CIRCUIT)

FIDUCIARY CANNOT CONTINUE

A DECEASED VETERAN’S CLAIM
A FIDUCIARY HAS NO STANDING TO BE SUBSTITUTED AS THE PETITIONER IN THE PLACE OF A DECEASED VETERAN IN A CLAIM FOR BENEFITS. THE FIDUCIARY LACKS STANDING BECAUSE THE VETERAN’S DEATH EXTINGUISHED THE ENTITLEMENT UPON WHICH THE CAUSE OF ACTION WAS BASED. (RICHARDSON, YOUNGMAN V. NICHOLSON, JANUARY 30, 2007, NO. 06-7060, UNITED STATES COURT OF APPEALS FOR THE FEDERAL CIRCUIT)

HEADSTONES IN PRIVATE CEMETARIES

AUTHORITY TO PROVIDE A SECOND (GOVERNMENT) MARKER IN A PRIVATE CEMETARY IS NOW A PERMANENT ENTITLEMENT FOR VETERANS WHO DIE AFTER 1 NOVEMBER 1990.  (PUBLIC LAW 110-157)

ENTITLEMENTS

SPECIAL ADAPTED HOUSING

SPECIAL ADAPTED HOUSING GRANT CAN NOW BE USED UP TO THREE TIMES (IT WAS ONLY ONCE PER VETERAN).  MAXIMUM TOTAL AMOUNT INCREASED TO $ 60,000.  IT CAN BE USED BY ACTIVE DUTY MEMBERS WHO QUALIFY.  

(DEFENSE AUTHORIZATION ACT, PL 110-181, HR 3221 30 JULY 2008)

TEMPORARY RESIDENCE ADAPTATION

TEMPORARY RESIDENCE ADAPTATION (TRA) GRANT, IS A NEW BENEFIT FOR VETERANS AND SERIOUSLY INJURED ACTIVE DUTY SERVICE MEMBERS WHO ARE TEMPORARILY LIVING OR INTEND TO TEMPORARILY LIVE IN A HOME OWNED BY A FAMILY MEMBER.  THE INDIVIDUAL MUST MEET THE QUALIFICATIONS FOR EITHER SPECIAL APAPTED HOUSING (SAH) OR SPECIAL HOME ADAPTATION (SHA).  VETERANS AND SERVICE MEMBERS ELIGIBLE UNDER THE SAH PROGRAM WOULD BE PERMITTED TO USE UP TO $14,000, AND THOSE ELIGIBLE UNDER THE SHA PROGRAM WOULD BE ALLOWED TO USE UP TO $2,000 OF THE MAXIMUM GRANT AMOUNTS.  

(VA NEWS RELEASE 4 JANUARY 2008)

PERMANENT AND TOTAL BURN DISABILITIES CAN QUALIFY FOR HOUSING GRANTS

VETERANS RATED 100% P&T FOR BURNS CAN QUALIFY FOR PARAPLEGIC HOUSING, ADAPTED HOUSING, AND TEMPORARY RESIDENCE ASSISTANCE GRANTS.  (HR 3221, 30 JULY 2008)

TEMPORARY INCREASE IN VA LOAN MAXIMUM

FOR LOAN ORIGINATED BETWEEN 7-30-2008 AND 21-31-2008, THE MAXIMUM IS $ 417,000 OR 125% OF AREA MEDIAN PRICE.  (HR 3221)

CLOTHING ALLOWANCE

THE STATUTORY LANGUAGE OF 38 U.S.C. § 1162 CLEARLY PROVIDES ONLY ONE CLOTHING ALLOWANCE ANNUALLY PER ELIGIBLE VETERAN.

(SURSELY V. PEAKE, DECEMBER 21, 2007, NO. 05-2194, UNITED STATES COURT OF APPEALS FOR THE FEDERAL CIRCUIT)

RATING ISSUES

ARMY COMBAT ACTION BADGE (CAB)

ASSIGNMENT TO A COMBAT ARMS UNIT OR A UNIT ORGANIZED TO CONDUCT CLOSE OR OFFENSIVE COMBAT OPERATIONS, OR PERFORMING OFFENSIVE COMBAT OPERATIONS IS NOT REQUIRED TO QUALIFY FOR THE CAB. HOWEVER, IT IS NOT INTENDED TO AWARD ALL SOLDIERS WHO SERVE IN A COMBAT ZONE OR IMMINENT DANGER AREA.

SPECIFIC ELIGIBILITY REQUIREMENTS:

A. MAY BE AWARDED TO ANY SOLDIER.

B. SOLDIER MUST BE PERFORMING ASSIGNED DUTIES IN AN AREA WHERE HOSTILE FIRE PAY OR IMMINENT DANGER PAY IS AUTHORIZED.

C. SOLDIER MUST BE PERSONALLY PRESENT AND ACTIVELY ENGAGING OR BEING ENGAGED BY THE ENEMY, AND PERFORMING SATISFACTORILY IN ACCORDANCE WITH THE PRESCRIBED RULES OF ENGAGEMENT.

D. SOLDIER MUST NOT BE ASSIGNED/ATTACHED TO A UNIT THAT WOULD QUALIFY THE SOLDIER FOR THE CIB/CMB. [COMBAT INFANTRYMAN BADGE/COMBAT MEDIC BADGE]

(3) MAY BE AWARDED TO MEMBERS FROM THE OTHER U.S. ARMED FORCES AND FOREIGN SOLDIERS ASSIGNED TO A U.S. ARMY UNIT, PROVIDED THEY MEET THE ABOVE CRITERIA.

(4) AWARD OF THE CAB IS AUTHORIZED FROM 18 SEPTEMBER 2001 TO A DATE TO BE DETERMINED. AWARD FOR QUALIFYING SERVICE IN ANY PREVIOUS CONFLICT IS NOT AUTHORIZED.  (U.S. ARMY)

THE COMBAT ACTION BADGE IS A DECORATION THAT CONCEEDS A STRESSOR IN PTSD COMBAT CLAIMS.

(21-1 MR, PART IV, SUBPART II, CHAPTER 1, SECTION D, PARA 13D)

PTSD VERIFICATION

VERIFICATION IS NO LONGER REQURED FOR SERVICE MEMBERS WHO ARE DIAGNOSED ON ACTIVE DUTY.    THE VA WILL ACCEPT ANY REASONABLE IN-SERVICE STRESSOR AS LONG AS IT APPEARS CONSISTENT WITH THE CIRCUMSTANCES OF THAT VETERAN’S PARTICULAR SERVICE.  

CURRENT VERIFICATION RULES APPLY IN ALL OTHER CASES.

(VA FAST LETTER 08-008)

BLUE WATER AGENT ORANGE EXPOSURE (HAAS)

THE VA INTERPRETATION THAT “SERVICE IN VIETNAM” REQUIRED PHYSICAL PRESENCE ON THE LANDMASS OF VIETNAM (OR IN ITS NAVIGABLE INLAND WATERWAYS) IS UPHELD.  PROOF OF PRESENCE IN COUNTRY OR BROWN WATER NAVY IS STILL REQUIRED.  (FEDERAL CIRCUIT HAAS V. PEAKE, MAY 8, 2008, NO. 2007-7307)

DIFFERENT THEORIES STILL ONE CLAIM

CLAIMS THAT ARGUE BOTH DIRECT SERVICE CONNECTION AND SOME OTHER THEORY (I.E. SECONDARY, PRESUMPTIVE, SERVICE AGGRAVATION) IS STILL ONLY A SINGLE CLAIM.  (CAVC ROBINSON V. MANSFIELD, JANUARY 29, 2008, NO. 04-1690)

SEPARATE DIAGNOSIS ARE SEPARATE CLAIMS
CLAIMS BASED UPON DISTINCTLY DIAGNOSED DISEASES OR INJURIES CANNOT BE CONSIDERED THE SAME FOR PURPOSES OF 38 U.S.C. § 7104(B) MERELY BECAUSE THOSE DISEASES OR INJURIES INVOLVED OVERLAPPING SYMPTOMATOLOGY.  THE PROPER READING OF 38 U.S.C. § 7104(B) IS THAT CLAIMS BASED UPON DISTINCTLY DIAGNOSED DISEASE OR INJURIES MUST BE CONSIDERED SEPARATE AND DISTINCT CLAIMS.  (BOGGS V. PEAKE, MARCH 26, 2008, NO. 2007-7137)
RATING FOR DIABETES

FOR A 40% RATING, THE EVIDENCE MUST SHOW THAT IT IS MEDICALLY NECESSARY FOR THE VETERAN TO AVOID STRENUOUS OCCUPATIONAL AND RECREATIONAL ACTIVITIES.  (CAVC CAMACHO V. NICHOLSON, JULY 6, 2007, NO. 05-1394)

EFFECTIVE DATE FOR SECONDARY CONDITIONS
THE EFFECTIVE DATE FOR A SECONDARY CONDITION DOES NOT GO BACK TO THE DATE OF CLAIM FOR THE PRIMARY SERVICE CONNECTED CONDITION.  (CAVC ELLINGTON V. NICHOLSON, JULY 25, 2007, NO. 04-0403)

USS INGERSOLL

THE USS INGERSOLL (DD 652) CREW IS PRESUMED EXPOSED TO AGENT ORANGE FOR OPERATIONS ON 24-25 OCTOBER 1965.  

(VA Fast Letter 07-027)

LAY EVIDENCE OF MEDICAL CONDITIONS

LAY EVIDENCE CAN BE COMPETENT AND SUFFICIENT TO ESTABLISH A DIAGNOSIS OF A CONDITION WHEN:  

     (1) A LAYPERSON IS COMPETENT TO IDENTIFY THE MEDICAL CONDITION, 

     (2) THE LAYPERSON IS REPORTING A CONTEMPORANEOUS MEDICAL DIAGNOSIS, OR

     (3) LAY TESTIMONY DESCRIBING SYMPTOMS AT THE TIME SUPPORTS A LATER  DIAGNOSIS BY A MEDICAL PROFESSIONAL
HOWEVER, LAY EVIDENCE STILL CANNOT ESTABLISH THE EXISTENCE OF A DISABILITY IF IDENTIFYING THE DISABILITY’S EXISTENCE IS BEYOND THE COMPETENCE OF LAY OBSERVATION AND REQUIRES DEMONSTRATION BY COMPETENT MEDICAL EVIDENCE.

LAY EVIDENCE IS ONE TYPE OF EVIDENCE THAT MUST BE CONSIDERED AND COMPETENT LAY EVIDENCE CAN BE SUFFICIENT IN AND OF ITSELF. HOWEVER, THE VA RETAINS DISCRETION TO MAKE CREDIBILITY DETERMINATIONS AND OTHERWISE WEIGH THE EVIDENCE SUBMITTED, INCLUDING LAY EVIDENCE.  WHETHER LAY EVIDENCE IS COMPETENT AND SUFFICIENT IN A PARTICULAR CASE IS A FACT ISSUE TO BE ADDRESSED BY THE BOARD RATHER THAN A LEGAL ISSUE TO BE ADDRESSED BY THE VETERANS’ COURT.

(FEDERAL CIRCUIT ALVA JANDREAU V NICHOLSON 2007-7029)

TIMELINESS OF APPEALS

THE VA MUST APPLY THE COMMON LAW MAILBOX RULE, AS WELL AS THE STATUTORY POSTMARK RULE, IN DETERMINING WHETHER A NOTICE OF DISAGREEMENT (NOD) WAS TIMELY FILED.  THE COMMON LAW MAILBOX RULE CREATES A PRESUMPTION THAT A DOCUMENT WAS RECEIVED BY VA IF PROVEN THAT IT WAS DEPOSITED INTO AN AUTHORIZED MAILBOX OR OTHERWISE PLACED INTO THE HAND OF U.S. POSTAL SERVICE OFFICIALS.  

THE STATUTORY POSTMARK RULE, UNDER 38 U.S.C. § 7105(B)(1), DIRECTS THAT A NOD WILL BE ACCEPTED AS TIMELY IF IT IS POSTMARKED BEFORE THE EXPIRATION OF THE ONE-YEAR PERIOD. (FEDERAL CIRCUIT, SAVITZ V. PEAKE, MARCH 6, 2008, NO. 2007-7239)

SYMPATHETIC READING IS REQUIRED

THE VA IS REQUIRED TO CONSIDER A SYMPATHETIC (I.E. RESPONSIVE TO IMPLIED CLAIMS AND ACTIONS) READING OF SUBMISSIONS MADE TO THEM.  THIS INCLUDES PLEADINGS IN ACTIONS RELATED TO BENEFITS, NOT ONLY PLEADINGS THAT SPECIFICALLY SEEK BENEFITS (IN THIS CASE, AN IMPLIED REQUEST FOR WAIVER OF INDEBTEDNESS). 

(EDWARDS V. PEAKE, JANUARY 30, 2008, NO. 05-3546, CAVC)

DEFINITION OF “ENGAGED IN COMBAT”

THE TERM “ENGAGED IN COMBAT WITH THE ENEMY” IN 38 U.S.C. § 1154(B) REQUIRES THAT A VETERAN HAVE PERSONALLY PARTICIPATED IN EVENTS CONSTITUTING AN ACTUAL FIGHT OR ENCOUNTER WITH A MILITARY FOE OR HOSTILE UNIT OR INSTRUMENTALITY, AS DETERMINED ON A CASE-BY-CASE BASIS. SERVICE IN A GENERAL “COMBAT AREA” OR “COMBAT ZONE” IS INSUFFICIENT.  (FEDERAL CIRCUIT MORAN V. PEAKE, MAY 2, 2008, NO. 2007-7163)

VA EXAM NOT ALWAYS REQUIRED

VA ONLY NEEDS TO MAKE REASONABLE EFFORTS TO ASSIST A CLAIMANT IN OBTAINING A MEDICAL OPINION WHEN SUCH OPINION IS “NECESSARY TO SUBSTANTIATE THE CLAIMANT’S CLAIM FOR A BENEFIT.”

(DELAROSA V. PEAKE, JANUARY 31, 2008, NO. 2007-7108, FED CIRCUIT)

SEVERANCE OF SERVICE CONNECTION

SEVERANCE OF SERVICE CONNECTION REQUIRES CONSIDERATION OF ALL EVIDENCE USED IN THE ORIGINAL DECISION.  SERVICE CONNECTION CAN ONLY BE TERMINATED WHEN A MEDICAL PROFESSIONAL CERTIFIES THAT REVIEW OF ALL THE EVIDENCE INDICATED THAT THE PRIOR DIAGNOSIS WAS CLEARLY ERRONEOUS.   
(ANDINO V. NICHOLSON, SEPTEMBER 10, 2007, NO. 2006-7313, UNITED STATES COURT OF APPEALS FOR THE FEDERAL CIRCUIT)

VCAA NOTICE

VCAA NOTICE IS REQUIRED BEFORE A RATING DECISION IS MADE, NOT AFTERWARDS.

(MAYFIELD V. NICHOLSON, APRIL 5, 2006, NO. 05-7157, UNITED STATES COURT OF APPEALS FOR THE FEDERAL CIRCUIT)

FAILURE TO DO SO SHOULD BE APPEALED AS A CLEAR AND UNMISTAKABLE ERROR (CUE).

NEXUS OPINION MUST BE COMPREHENSIVE

A MEDICAL NEXUS OPINION FINDING A CONDITION IS NOT RELATED TO SERVICE BECAUSE A CONDITION IS NOT ENTITLED TO PRESUMPTIVE SERVICE CONNECTION, WITHOUT CLEARLY CONSIDERING DIRECT SERVICE CONNECTION, IS INADEQUATE ON ITS FACE.  A MEDICAL EXAMINER’S OPINION THAT IS NOT SUPPORTED WITH AN ANALYSIS THAT COULD BE CONSIDERED AND WEIGHED AGAINST CONTRARY OPINIONS IS INADEQUATE.

(STEFL V. NICHOLSON, MARCH 27, 2007, NO. 04-2192, UNITED STATES COURT OF APPEALS FOR VETERANS CLAIMS)

PENSION/DEATH CLAIM CONSOLIDATION

ALL CLAIMS FOR VETERAN PENSION, DEATH PENSION, DIC, BURIAL BENEFITS AND ACCRUED BENEFITS WILL BE ADJUDICATED AT ST PAUL PENSION MANAGEMENT CENTER.  THIS IS BEING PHASED IN BETWEEN NOW AND AUG 2009.  (VA FAST LETTER 08-23, 22 JULY 2008)

EDUCATION

VOC/REHAB FOR ACTIVE DUTY
ACTIVE DUTY MEMBERS WITH A “SEVERE INJURY OR ILLNESS” MAY QUALIFY FOR VR&E WITHOUT FILING A DISABILITY CLAIM OR HAVING A C&P EXAM.  (PL 110-181, SECTION 1631(b)(1) AND VAOPGCPREC 2-2008 25 JUNE 2008)

REAP 

(RESERVE EDUCATION ASSISTANCE PROGRAM)
MEMBERS WHO ACCUMULATE THREE YEARS ON ACTIVE DUTY, REGARDLESS OF BREAKS IN SERVICE, MAY BE ELIGIBLE FOR THE MAXIMUM PAYMENT UNDER THE RESERVE EDUCATION ASSISTANCE PROGRAM (REAP). THE NEW ELIGIBILITY RULES ARE RETROACTIVE TO 1 OCT 07.  THE TOP PAYMENT UNDER REAP IS CURRENTLY $880.80 PER MONTH.

GUARD AND RESERVE MEMBERS WHO COMPLETE THEIR SERVICE OBLIGATION BEFORE SEPARATION FROM THE SELECTED RESERVE ARE GENERALLY ELIGIBLE TO USE REAP BENEFITS FOR A PERIOD OF TEN YEARS FOLLOWING DISCHARGE.  

BENEFITS TYPICALLY END UPON SEPARATION FOR MEMBERS WHO DO NOT COMPLETE THEIR FULL OBLIGATED SERVICE.

BEGINNING ON 1 OCT 08, PARTICIPANTS IN REAP AND THE MONTGOMERY GI BILL PROGRAM FOR THE SELECTED RESERVE WHO PURSUE NON-DEGREE PROGRAMS LASTING LESS THAN TWO YEARS MAY ALSO BE ELIGIBLE TO RECEIVE ACCELERATED PAYMENTS.

(DEFENSE AUTHORIZATION ACT, PL 110-181)
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