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DUTY TO ASSIST

VA's duty to assist claimants in obtaining evidence.

Upon receipt of a “substantially complete application” (Note 1) for benefits, VA will make a “reasonable effort” (Note 2) to help a claimant obtain evidence necessary to substantiate the claim before making a decision for benefits.

Note 1: “Substantially Complete Application,” the VA will not begin development under Veterans Claims Assistance Act (VCAA) until they have a substantially complete application, which must include the following: 

· claimant’s name 

· claimant’s relationship to the veteran, if applicable 

· sufficient service information for VA to verify the claimed service, if applicable 

· benefit claimed 

· disability(ies) for which the benefit is claimed 

· claimant’s or guardian’s signature, and 

· statement of income for nonservice-connected disability, death pension or parents DIC


If the application is not substantially complete, it will be returned to the claimant with instructions on how to complete it and the time limits for preservation of the original date of claim.

Note 2: “Reasonable Effort,” records that are in the custody of a Federal department or agency, the law obligates VA to continue attempts to obtain records until records are obtained, or it is reasonably certain that the records do not exist, or further efforts by VA to obtain the records would be futile. VA must receive a response from the custodian before assuming it has met its duty to assist. 

Reasonable efforts to obtain relevant records that are not in the custody of a Federal department or agency ordinarily require an initial request for such evidence, and at least one follow-up request if no response is received from the custodian of the records unless a response to the initial request indicates that the records do not exist, or a follow-up request would be futile. The VA will wait 30 days for a response to the initial request, and 30 days for follow-up requests. 

Federal Department or Agency records

Claimant’s Responsibility

The claimant must cooperate fully with VA's reasonable efforts to obtain relevant records from Federal agency or department custodians. The claimant must provide enough information to identify and locate the existing records, including the custodian or agency holding the records; the approximate time frame covered by the records; and, in the case of medical treatment records, the condition for which treatment was provided. 

VA’s Responsibility

The VA will make as many requests as are necessary to obtain relevant records from a Federal department or agency. These records include but are not limited to military records, including service medical records (service treatment records); medical and other records from VA medical facilities; records from non-VA facilities providing examination or treatment at VA expense; and records from other Federal agencies, such as the Social Security Administration.

When records are in the custody of a federal department or agency, the law obligates VA to continue attempts to obtain records until

· Records are obtained 

· It is reasonably certain that the records do not exist or

· Further efforts by VA to obtain the records would be futile

VA must receive a response from the custodian of the records before assuming it has met its duty to assist. 

VA can be reasonably certain that records do not exist or that further attempts to request them would be futile in cases where a reply is received from the custodian of the records that

· The requested records do not exist 

· The requested records are not in his/her possession 

· The requested records are lost, or 

· He/she is unable to provide the records for some other valid reason. 

If VA receives an affirmative statement from a federal records custodian that the requested records do not exist or are not in their possession, the claimant must be provided with a notice that:

· Identifies the records that could not be obtained

· Briefly explains the efforts made to obtain them; and

· Describes further action to be taken with respect to the claim

Private Records

Claimant’s Responsibility

The claimant must cooperate fully with VA's reasonable efforts to obtain relevant records from non-Federal agency or department custodians. The claimant must provide enough information to identify and locate the existing records, including the person, company, agency, or other custodian holding the records; the approximate time frame covered by the records; and, in the case of medical treatment records, the condition for which treatment was provided.   If necessary, the claimant must authorize the release of existing records in a form acceptable to the person, company, agency, or other custodian holding the records.

VA’s Responsibility

The VA will make reasonable efforts to obtain relevant records not in the custody of a Federal department or agency, to include records from State or local governments, private medical care providers, current or former employers, and other non-Federal governmental sources.  Reasonable efforts to obtain relevant records that are not in the custody of a Federal department or agency ordinarily require:

· An initial request for such evidence, and 

· At least one follow-up request if no response is received from the custodian of the records, unless a response to the initial request indicates that the records do not exist or a follow-up request would be futile.

When requesting records from non-federal sources, the VA will allow 30 days for a response to the initial request, and 30 days for a response to a follow-up request. At the time of the follow-up request, the VA will notify the claimant that:

· He/she is ultimately responsible for providing the evidence, but that a follow-up attempt is being made 

· If the requested evidence is unobtainable, VA will process the claim based on the evidence of record. 

If the VA does not receive the necessary information and evidence requested from the claimant within one year of the date of the notice, VA cannot pay or provide any benefits based on that application. If the claimant has not responded to the request within 30 days, VA may decide the claim prior to the expiration of the one-year period based on all the information and evidence contained in the file, including information and evidence it has obtained on behalf of the claimant and any VA medical examinations or medical opinions. If VA does so, however, and the claimant subsequently provides the information and evidence within one year of the date of the request, VA must re-adjudicate the claim.

If VA makes reasonable efforts to obtain relevant non-Federal records but is unable to obtain them and concludes that it is reasonably certain they do not exist or further efforts to obtain them would be futile, the VA will provide the claimant written notice of that fact. The VA may provide the notice at the same time it makes its final attempt to obtain the relevant records. In either case, the notice must contain the following information: 

· The identity of the records VA was unable to obtain;

· An explanation of the efforts VA made to obtain the records;

· A description of any further action VA will take regarding the claim, including, but not limited to, notice that VA will decide the claim based on the evidence of record unless the claimant submits the records VA was unable to obtain; and

· A notice that the claimant is ultimately responsible for providing the evidence. 

Veterans Claims Assistance Act (VCAA) Notice Response
The purpose of the VCAA Notice Response is to expedite decisions in claims where a claimant has no additional evidence to submit or does not want to wait 30 days for a decision.  

The Notice Response provides two possible responses:

· There is no other information or evidence to submit; decide the claim as soon as possible; or,

· There is additional information or evidence to substantiate the claim; wait at least 60 days before deciding it. 

A claimant is not required to return the VCAA Notice Response.  The claimant has up to one year from the date of the letter to submit information and/or evidence necessary to substantiate their claim.  However, the VA encourages any information or evidence be sent as soon as possible.  If the VA does not receive a response to the VCAA notice they may make a decision on the claim in as soon as 30 days.  If the claim is decided before one year from the date of the VCAA notice, the claimant will still have the remainder of the one-year period to submit additional information or evidence. If VA does subsequently receives the information and evidence within one year of the date of the VCAA notice, the VA must re-adjudicate the claim.
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