CHARACTER OF DISCHARGE
Student Handout

TYPES OF DISCHARGES

Characterization of service

A discharge under honorable conditions is binding on the Department of Veterans Affairs (VA) as to character of discharge.

Discharges that are binding on the VA:

· Honorable

· Under Honorable Conditions (UHC)

· General

Discharges that require development and a decision:

· Undesirable

· Other than Honorable Conditions (OTH)

· Bad Conduct

· Dishonorable*

* For VA benefit purposes a Veteran must have served in the active military and have been discharged or released under conditions other than dishonorable. The only issue to be addressed in a case involving an individual who received a Dishonorable Discharge is whether they were insane at the time of committing the offense which resulted in their discharge.

Uncharacterized Separations 


Certain individuals received uncharacterized seperations on or after Oct. 1, 1982.  These seperations are:

· Entry level - Considered by VA to be UHC.
· Void enlistment or induction - may be either UHC or OTH - VA develops and makes a    
         decision.

· Dropped from rolls - may be either UHC or OTH - VA develops and makes a decision.
Conditional Discharges 

Conditional Discharges were devised to ensure that a Veteran with multiple periods of service would not forfeit all VA benefits solely due to one portion of bad service. 


A conditional discharge is a discharged:

· to accept appointment as a commissioned or warrant officer, or

· to change from a Reserve or Regular commission to accept a commission in the other   

        component, or
· to reenlist 

Despite the fact that a discharge that entitles a Veteran to benefits had not been issued, a person shall be considered to have benefit entitlements when the following conditions are met:

1. The person served in the active military, naval or air service for the period of time the person was obligated to serve at the time of entry into service, and
2. The person was not discharged or released from service at the time of completing that period of obligation, due to an intervening enlistment or reenlistment, and
3. The person would have been eligible for a discharge or release under conditions other than dishonorable at that time except for the intervening enlistment or reenlistment.

  Upgraded Discharges


Some upgraded discharges are binding to the VA for benefits and some are not.

· An honorable or UHC discharge granted by a board for corrections of discharges under authority of 10 USC 1552 is binding on VA.
Unless a discharge review board determines on an individual case basis that the discharge would be upgraded under uniform standards meeting the requirements, an honorable or general discharge awarded under one of the following programs is not binding on the VA:


· The President’s directive of January 19, 1977, implementing Presidential Proclamation 4313 of September 16, 1974, or

· The Department of Defense’s special discharge review program effective April 5, 1977, or

· Any discharge review program implemented after April 5, 1977, that does not apply to all persons administratively discharged or released from active military service under other than honorable conditions. 

CONDITIONS PROHIBITING ENTITLEMENT TO BENEFITS

Under Dishonorable Conditions



A discharge or release is considered to have been issued under dishonorable conditions if it was due to one of the below listed offenses: 

· Acceptance of an Undesirable Discharge to escape trial by General Court Martial, or
· Mutiny or spying, or
· Willful and persistent misconduct, or
· Homosexual acts involving aggressive circumstances, or
· An offense involving “Moral Turpitude”*, including conviction of a felony.
*  “Moral Turpitude is defined by GC (General Counsel) Precedent Opinion 6-87 as “the element of a willful act committed without justification or legal excuse which gravely violates accepted moral standards and which, by reasonable calculation, would be expected to cause harm or loss to person or property.” 

Statutory Bars 



Statutory bar refers to legal requirement(s) not being met, which results in benefits not being awarded.  Benefits are not payable where the former service member was discharged or released under one of the following conditions:

· Conscientious objector who refused to perform military duty, wear the uniform or obey orders, or

· Discharged by sentence of a General Court Martial, or
· Resignation by an officer for the good of the service, or
· As a deserter, or
· As an alien during a period of hostilities at their request, or 
· An OTH discharge because of an AWOL period of at least 180 consecutive days. 


      (See NOTE)

NOTE:  Special circumstances relating to 180 consecutive days of AWOL.

  This bar to benefit entitlement does not apply if there are compelling circumstances to warrant the prolonged unauthorized absence. The following factors will be considered in determining whether there are compelling circumstances to warrant the prolonged unauthorized absence. 

· Length and character of service exclusive of the period of prolonged AWOL. Service exclusive of the period of prolonged AWOL should generally be of such quality and length that it can be characterized as honest, faithful and meritorious and of benefit to the Nation. 

· Reasons for going AWOL. Reasons, which are entitled to be given consideration when offered by the claimant, include family emergencies or obligations, or similar types of obligations or duties owed to third parties. 

The reasons for going AWOL should be evaluated in terms of the person's age, cultural background, educational level and judgmental maturity. Consideration should be given to how the situation appeared to the person himself or herself, and not how the adjudicator might have reacted. Hardship or suffering incurred during overseas service, or as a result of combat wounds of other service-incurred or aggravated disability, is to be carefully and sympathetically considered in evaluating the person's state of mind at the time the prolonged AWOL period began. 

· A valid legal defense exists for the absence, which would have precluded a conviction for AWOL. Compelling circumstances could occur as a matter of law if the absence could not validly be charged as, or lead to a conviction of, an offense under the Uniform Code of Military Justice. The defense must go directly to the substantive issue of absence rather than to procedures, technicalities or formalities. 

VA’s RESPONSIBILITIES

Notifications Prior to Decision

    
In any case in which a character of discharge determination is necessary (including dishonorable discharges), the VA will inform the Veteran in advance of that fact. The VA will also provide information concerning legal and procedural rights.  In the initial notice to the Veteran The VA will advise the following:

· The reason why a character of discharge determination is necessary.

· The criteria that will be used to make the determination. The VA will explain and cite the applicable VA regulations.

· That the VA has asked the service department for a report or information about the discharge proceedings.

· The Veteran’s right to submit any evidence, contention or argument bearing on the issue.

· The Veteran’s right to request a personal hearing prior to the determination. The VA will inform the Veteran they will furnish the hearing room, provide hearing officials and prepare a transcript of the proceedings but will not pay any other expense connected with the hearing. If the Veteran does not reply within 60 days, the VA will assume they have no additional evidence to submit and does not desire additional time for presentation of the case. The VA will make a decision based on the evidence available.

Right of Representation

The VA must inform the Veteran of the right to be represented, without charge, by an accredited representative of a recognized veterans organization.  The VA must explain that the Veteran may employ an attorney to assist in prosecuting the claim and that the attorney may appear with the Veteran if a personal hearing is requested.

Effect of Determination

The VA must fully explain that a bar not only prevents entitlement to the benefit claimed but also to all other gratuitous VA benefits.

Statement of Policy

The VA must include a statement that it is their established policy to assist a Veteran in developing the facts pertinent to a claim. The VA will tell the Veteran that they  will make a decision that grants the Veteran every benefit that can be supported in law while protecting the interest of the Government.

DICHARGE REVIEW BOARDS

Each branch of service has discharge review boards to review the discharge or dismissal of former service members. (The Navy Board considers Marine Corps cases.)


Authority


Discharge review boards can, based on the official records and such other evidence as may be presented, upgrade a discharge or change the reason and authority for discharge. Discharge review boards cannot grant disability retirement, revoke a discharge, reinstate any person in the service, recall any person to active duty, act on request for re-enlistment code changes or review a discharge issued by sentence of a general court-martial. Discharge review boards have no authority to address medical discharges.



Standards for Discharge review


A review of discharge is conducted to determine if an individual was properly and equitably discharged. Each case is considered on its own merits.

Proper. A discharge is considered to have been proper unless the discharge review determines:

· There is an error of fact, law, procedures, or discretion which prejudiced the rights of the individual, or

· There has been a change of policy, which requires a change of discharge.

Equitable. A discharge is considered to have been equitable unless the discharge review determines:

· That the policies and procedures under which the individual was discharged are materially different from current policies and procedures and that the individual probably would have received a better discharge if the current policies and procedures had been in effect at the time of discharge, or

· That the discharge was inconsistent with the standards of discipline, or

· That the overall evidence before the review board warrants a change of discharge. In arriving at this determination, the discharge review board will consider the quality and the length of the service performed, the individual’s physical and mental capability to serve satisfactorily, abuses of authority, which may have contributed to the character of the discharge issued, and documented discriminatory acts against the individual.


Application


DD Form 293, Application for Review of Discharge or Dismissal from the Armed Forces of the United States, is used to apply for review of discharge. (If more than 15 years have passed since discharge, DD Form 149 should be used.) The individual or, if legal proof of death is provided, the surviving spouse, next-of-kin, or legal representative can apply. If the individual is mentally incompetent, the spouse, next-of-kin, or legal representative can sign the application, but must provide legal proof of incompetence. The location of where the forms must be sent to is on the forms.

References

· 38 CFR 3.1(d)

· 38 CFR 3.12

· 38 CFR 3.13

· 38 CFR 3.14

· M21-1, Part IV, Chap 11

38 CFR Character of Discharge Quick Reference

	38 CFR 3.12(c)
Benefits are not payable where the former service member was discharged or released

under one of the following conditions:
	38 CFR 3.12(d)
A discharge or release because of one of the offenses listed is considered to have been issued under dishonorable conditions:

	(1)  Conscientious objector who refused to perform military duty, wear the uniform or obey orders.
	(1)  Acceptance of an Undesirable Discharge to escape trial by General Court Martial.

	(2)  Discharged by sentence of a General Court Martial
	(2)  Mutiny or spying

	(3)  Resignation by an officer for the good of the service.
	(3)  An offense involving moral turpitude, including conviction of a felony

	(4)  Deserter
	(4)  Willful and persistent misconduct

	(5)  As an alien during a period of hostilities at their request
	(5)  Homosexual acts involving aggressive circumstances

	(6)  An OTH discharge because of an AWOL period of at least 180 consecutive days

       BUT see 3.12(c)(6) for exceptions
	


	38 CFR 3.12e-g

Upgraded Discharges


	

	(e)  An honorable or UHC discharge granted by a board for corrections of discharges under authority of 10 USC 1552 is binding on VA
	(g)  An honorable or general discharge, on or after October 8, 1977, by a discharge review board established under 10 USC 1553 sets aside any bar to benefits under 3.12(d) when certain conditions are met.  

	(f)  An honorable or general discharge issued prior to October 8, 1977 by a discharge review board  established under 10 USC 1553 

BUT not under authority of the Presidents directive of 1-19-77; DOD’s special discharge review program; or any discharge review program implemented after 4-5-77 that didn’t apply to everyone discharged or released with an OTH conditions sets aside any bar to benefits.
	(h)  An honorable or general discharge issued by reason of the President’s directive of 1-19-77, the DOD special discharge review program effective 4-5-77, or any discharge review program implemented after 4-5-77 and not made applicable to all persons discharged or released from service with an OTH discharge does NOT set aside any bar imposed by 3.12(c) or (d).  There is an exception.  See 3.12(h)


	38 CFR  3.12(k)

Uncharacterized Separations After 10-1-82

	(1)  Entry level - Considered by VA to be under honorable conditions

	(2)  Void enlistment or induction - may be either UHC or OTH - VA decides

	(3)  Dropped from rolls - may be either UHC or OTH - VA decides
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